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|. Legqislation, Regulations and Policies

PINS/Educational Neglect: Truancy And School Misbedavior Allegations

Chapter 362 of the Laws of 2018 amends FCA 8§ 78bJdp require that the designated lead
agency review the steps taken by the school disiritocal educational agency and attempt to
engage the district or agency in further diverattempts if it appears that such attempts will be
beneficial not only where the entity seeking tae fl petition is a school district or local
educational agency, but also where the parent leergbotential petitioner indicates that the
proposed petition will include truancy and/or cocadin school as an allegation. Where the
school district or local educational agency is titg potential petitioner, the designated lead
agency shall contact such district or agency tolvesthe truancy or school behavioral problems
of the youth in order to obviate the need to filpetition or, at minimum, to remediate the
education-related allegations of the proposedipetit

Chapter 362 also amends FCA § 735(g)(ii) to provide the clerk of the court may not accept a
petition for filing, where the proposed petitionntains allegations of truancy and/or school
misbehavior, unless there is a notice from thegiheded lead agency regarding the diversion
efforts undertaken and/or services provided bydsignated lead agency and/or by the school
district or local educational agency to the youtid ahe grounds for concluding that the
education-related allegations could not be resolleint the filing of a petition.

Chapter 362 also adds a new FCA § 736(4), whictestthat where the petition contains
allegations of truancy and/or school misbehaviod avhere the school district or local
educational agency is not the petitioner and whategny stage of the proceeding, the court
determines that assistance by the school distridb@al educational agency may aid in the
resolution of the education-related allegationsthe petition, the school district or local
educational agency may be notified by the courtgwnen an opportunity to be heard.

Chapter 362 also amends FCA 8§ 742(b) to clarify tha court may at any time order that
additional diversion attempts be undertaken bydésgnated lead agency.

Chapter 362 amends FCA § 1012(f)(i)(A) to provitkatteducational neglect is a failure to
provide education to the child “notwithstanding te#orts of the school district or local
educational agency and child protective agencymeliarate such alleged failure prior to the
filing of the petition.”

Chapter 362 adds a new FCA § 1031(g), which sthimswhere a petition alleges educational
neglect, regardless of whether that is the solegatlon, the petition shall recite the efforts
undertaken by the petitioner and the school distridocal educational agency to remediate such
alleged failure prior to the filing of the petitioand the grounds for concluding that the
education-related allegations could not be resolleent the filing of a petition.



Chapter 362 adds a new FCA § 1035(g), which previtkat where the petition contains an

allegation of educational neglect, and where atsiage of the proceeding, the court determines
that assistance by the school district or localcatianal agency would aid in the resolution of

the education-related allegation, the school distr local educational agency may be notified

by the court and given an opportunity to be heard.

Chapter 362 took effect on March 7, 2019.

Judicial Notice Of Internet Materials

Chapter 516 of the Laws of 2018 adds a new subdiviic) to CPLR Rule 4511 which states
that every court shall take judicial notice of amage, map, location, distance, calculation, or
other information taken from a web mapping serviaeglobal satellite imaging site, or an
internet mapping tool, when requested by a partytht® action, subject to a rebuttable
presumption that such image, map, location, digtacalculation, or other information fairly and
accurately depicts the evidence presented.

The presumption shall be rebutted by credible aglchble evidence that the image, map,
location, distance, calculation, or other inforraatidoes not fairly and accurately portray that
which it is being offered to prove.

A party intending to offer such image or informatiat a trial or hearing shall, at least thirty days
before the trial or hearing, give notice of suctem, providing a copy or specifying the internet
address at which such image or information maynspected. No later than ten days before the
trial or hearing, a party upon whom such noticedasred may object to the request for judicial
notice of such image or information, stating theugrds for the objection.

Unless objection is made pursuant to this subdirisor is made at trial based upon evidence
which could not have been discovered by the exemislue diligence prior to the time for the
otherwise required objection, the court shall taikcial notice of such image or information.
The legislative Memorandum in Support states:

Google Maps is a tool that can be used by the sdarfairly resolve cases in a timely manner.
Allowing a judge to take judicial notice of a sétel image, location, distance, or other
information using Google Maps would relieve thetigar from having to otherwise prove the
information evidenced in the image or map. Suclutteble presumption of judicial notice will
save time in proving points of fact, while presagithe ability of an opposing party to offer
credible and reliable evidence otherwise.

Chapter 516 took effect on December 28, 2018.

Abuse/Neglect: Reporting Of Abuse In Educational Stng

Chapter 363 of the Laws of 2018 amends the Educatov in relation to the reporting of abuse
in an education setting. Chapter 363 takes effeptesnber 3, 2019.

NEW YORK STATE ASSEMBLY MEMORANDUM IN SUPPORT OF LEISLATION

SUMMARY OF PROVISIONS:

Section 1 amends section 1125 of the educatioridaxpand the definitions of child, employee,



volunteer, educational setting, and administratéthiwv Article 23-B to include all public
schools, school districts, charter schools, norpuithools, boards of cooperative educational
services (BOCES), approved preschool special eiducatograms (4410s), state-operated and
state-supported schools (4201s), approved priesieential and non-residential schools for the
education of students with disabilities includin§38, and Special Act School Districts. The
exemption for New York City is eliminated. This s#en also expands the definitions of
employee and volunteer to include bus companies dbiatract with such schools to provide
transportation services to children.

Section 2 amends section 1126 of the educationttawxpand the responsibility to report
allegations of child abuse to include licensed eegistered physical therapists, licensed and
registered occupational therapists, licensed agstezed speech-language pathologists, teacher
aides, school resource officers, school bus drj\aerd the school bus driver's supervisors.

Section 3 makes a technical change.

Sections 4, 5 and 6 make amendments to ensurahthappropriate school administrator is
notified in cases where the allegations of childssboccur in a school other than a public school
or school district.

Section 7 amends section 1132 of the educationtdavequire specific training on reporting
allegations of child abuse pursuant to Article 28fEducation Law.

Section 8 amends section 1132 of the education tawequire that all teachers and
administrators, other than those in a school distm public school, and all school bus drivers
employed on or after July 1, 2019 complete two bafrcoursework or training regarding the
identification and reporting of child abuse and tmegtment.

Section 9 amends section 1133 of the education tawgive school administrators who
reasonably and in good faith report to law enforeeimallegations of child abuse in an
educational setting immunity from any liability.

Section 10 adds a new section 1134 to educatiorntdaslarify that those individuals who are
mandated to report child abuse and maltreatmenihéaoJustice Center, and who report such
abuse, shall be deemed to have satisfied the eeqgairts of Article 23-B of the Education Law.

Standby Guardianship

Chapter 79 of the Laws of 2018 amends SurrogateisrtCProcedure Act 8 1726 to allow a
parent to designate a standby guardian for hisgfeld in the event of the parent’s
“administrative separation” from the child. “Admstiiative separation” means a parent, legal
guardian, legal custodian or primary caretakertesdy detention, incarceration, removal and/or
deportation in connection with a federal immigratiatter, or receipt of official communication
by federal, state, or local authorities regardmgigration enforcement which gives reasonable
notice that care and supervision of the child by plarent, legal guardian, legal custodian, or
primary caretaker will be interrupted or cannopbevided.



Chapter 79 took effect on June 27, 2018.

Designation of Person In Parental Relation

Chapter 80 of the Laws of 2018 amends General @ibigs Law 8§ 5-1551 to extend the time
period a parent or guardian is permitted to naroaragiver as a person in parental relation, who
has limited authority under the Education Law antlie Health Law, from six months to
twelve months for a designation that is notarized.

The legislative memo states that the statute wollv ibetter reflect the realities of kinship
caregiving and also provide another tool for undoeented parents and guardians who may not
be able to easily renew designations while detaoredutside the United States. As a result of
federal policies, parents subject to detentiorearaval whose children reside in New York State
need preparedness options to plan for the emergesreyand control of their children in the
event of sudden detention or deportation. Paretgalgnation forms, as authorized under the
General Obligations Law, provide a mechanism bycWiparents can make arrangements in
advance for a caregiver to be designated withounggi court.”

Chapter 80 took effect on June 27, 2018.

CPLR: Subpoena Practice

Chapter 218 of the Laws of 2018 adds a new subdivi@) to CPLR § 2305 which states as
follows:

“Subpoena duces tecum for a trial; service of sebpoand delivery for records. Where a trial
subpoena directs service of the subpoenaed docartwetite attorney or self-represented party at
the return address set forth in the subpoena, g obphe subpoena shall be served upon all
parties simultaneously and the party receiving ssidhpoenaed records, in any format, shall
deliver a complete copy of such records in the séonmat to all opposing counsel and self-
represented parties where applicable, forthwith.”

Chapter 218 took effect on August 24, 2018 andieppb all actions pending on or after that
date.

The legislative memo states, inter alia:

“Our Advisory Committee has studied the procedimgsvhich records intended for use at trial
are produced pursuant to a subpoena duces tecuims af the view that counsel should have
the option of having trial material delivered te thttorney or self-represented party at the return
address set forth in the subpoena, rather thaheclerk of the court. This is especially true
where the materials are in digital format and candelivered on a disk or through other
electronic means.”

Practice Note: Presumably, when a subpoena duceshtmust be authorized by the court - e.g.,
under CPLR § 2307 (government records), or CPLR3@2f) (clinical records maintained
pursuant to Mental Hygiene Law 8§ 33.13) - the cault decide where the records should be
produced. And, needless to say, when the courtsné@dcconduct an in camera review of
confidential records, the parties will not get thamtil the court rules on the scope of disclosure.
In addition, FCA § 1038(a) continues to requiret thabpoenaed agency records be sent to the
court.



CPLR: Discovery and Authentication Of Records

Chapter 219 of the Laws of 2018 adds a new Rul@4b the CPLR, which states as follows:
“Presumption of authenticity based on a party'sdpation of material authored or otherwise
created by the party. Material produced by a pertgesponse to a demand pursuant to article
thirty-one of this chapter for material authored atherwise created by such party shall be
presumed authentic when offered into evidence bgdverse party. Such presumption may be
rebutted by a preponderance of evidence proving seaterial is not authentic, and shall not
preclude any other objection to admissibility.”

Chapter 219 takes effect on January 1, 2019.

The legislative memo states, inter alia:

“This measure would add a new CPLR 4540-a to ehairthe needless authentication burden
often encountered by litigants who seek to intredudo evidence documents or other items
authored or otherwise created by an adverse pdrtyproduced those materials in the course of
pretrial disclosure.”

Court-Appointed Special Advocates Program

Chapter 291 of the Laws of 2018 adds a new Ardlec to the Judiciary Law, entitled Court-
Appointed Special Advocates Program.

Judiciary Law 8 849-| states that a person empldygdor volunteering for, a court-appointed
special advocate (CASA) program shall not be digiior appointment by a family court to
assist such court unless such program is in cong®iavith the rules and regulations of the chief
administrator of the courts adopted pursuant tavinéudiciary Law § 212(2)(w), and such
program has been approved by the chief administr&ach person or volunteer so appointed
shall only exercise the functions and duties spztiy authorized by the court.

Judiciary law 8§ 849-m states that each CASA progshall safeguard the confidentiality of all
information and material in accordance with appileastate and federal laws, rules and
regulations and, to this end, shall ensure thatfaills board members, officers, employees and
volunteers are trained in, and comply with, suebslarules and regulations.

This act took effect on October 1, 2018.

FAMILY FIRST PREVENTION SERVICES ACT

The OCFS has issued an Information Letter, 18-O@FS06, which serves as an introduction
to the Family First Prevention Services Act (P.L54123), and its impact on child welfare, for
local departments of social services and voluntaushorized agencies, and to outline key
provisions that impact child welfare.

The FFPSA makes significant changes to variousosecof Titles IV-E and IV-B of the Social
Security Act with the intent to keep children sgfat home with their families and, when that is
not possible, to utilize the least restrictive foohplacement appropriate for the needs of the
child. The FFPSA reforms federal financing to ptine family based foster care over residential
care by limiting federal reimbursement for certaesidential placements. The FFPSA also
incentivizes the use of prevention services by@iging Title IV-E reimbursement for evidence
based, time-limited preventive services for a dpepopulation to prevent foster care placement
or support the safety, permanency or well-beinghef child. In addition, the FFPSA provides



new federal funding opportunities for kin navigatprograms. The FFPSA also provides
additional support under Title 1V-B, including tlestablishment of an electronic interstate case
processing system.

Link to Information Letter:
https://ocfs.ny.gov/main/policies/external/ocfs_208IF/18-OCFES-INF-06.pdf

Discrimination/Crimes Based On Gender Identity Or Expression

Chapter 8 of the Laws of 2019 amends the Executawe, the Civil Rights Law, and the
Education Law to prohibit discrimination based oender identity or expression, defining
“gender identity or expression” as “a person’s actar perceived gender-related identity,
appearance, behavior, expression, or other geetlged characteristic regardless of the sex
assigned to that person at birth, including, bdtlinaited to, the status of being transgender.”
Chapter 8 also amends Penal Law 88 485.00 and 3 8bade crimes), and 88 240.00 (offenses
against public order; definition of terms, includifigender identity or expression”), 240.30
(aggravated harassment in the second degree), 4h812(aggravated harassment in the first
degree), and Criminal Procedure Law 8 200.50 (fofrthate crime” charge in indictment), to
include acts motivated by the victim’s gender idtgrar expression.

The Penal Law and Criminal Procedure Law amendntaktseffect on November 1, 2019, and
the other amendments take effect on February 219.20

CRIMINAL AND CIVIL ACTIONS RELATING TO SEXUAL ABUSE  OF CHILDREN
Chapter 11 of the Laws of 2019 amends Criminal &tace Law § 30.10(3)(f) to provide, in a
criminal action alleging a sexual offense againshéd under the age of 18, that a statute of
limitations shall start to run when the victim tar@3 rather than when the victim turns 18 (the
statute continues to provide that the clock staxtsen the offense is reported to a
law enforcement agency or statewide central ragidtehild abuse and maltreatment).

Chapter 11 amends CPLR § 208 to provide that nlostahding any statute of limitations or
requirement that a timely notice of claim or notafd@ntention to file a claim be filed, an action
may be brought by any person for physical, psydjio&d or other injury or condition suffered
by such person as a result of conduct which wouwdstitute a specified sexual offense
committed when such person was less than 18 yéageo against any party whose intentional
or negligent acts or omissions are alleged to hasalted in the commission of that conduct,
until the victim reaches 55 years of age. Chapteralko amends related provisions in the
General Municipal Law, the Court of Claims Act, ahd Education Law.

Chapter 11 adds a new CPLR § 214-g, which allovisrax barred by a period of limitations or
a notice filing requirement, including actions thaere previously dismissed, to be revived
within a one year window which commences six moffithis the effective date of the act.
Chapter 11 amends CPLR Rule 3403(a) to establishlgreference for cases which have been
revived pursuant to CPLR § 214-g. Chapter 11 adaswaJudiciary Law § 219-d to require the
Chief Administrator of the courts to promulgateesilconcerning the timely adjudication of
revived claims.

Chapter 11 amends Judiciary Law 8 219-c to reqthiee Office of Court Administration to
provide training for judges concerning crimes iniog the sexual abuse of minors.



Chapter 11 took effect February 14, 2019, excegt Sudiciary Law 8§ 219-c generally takes
effect on August 14, 2019; training for revived eashall commence by May 14, 2019; and
rules must be promulgated pursuant to Judiciary 8&49-d by May 14, 2019.



II. ABUSE/NEGLECT

Removal/Central Register/Investigation Of Abuse AndNeglect
ABUSE/NEGLECT - Removal - Imminent Risk/Reasortebbets

The Second Department reverses an order denyingntdtber's FCA 8§ 1028 application for
return of the child.

The Court first concludes that although the chi&s lbeen returned to his parents’ care, the
mother’s appeal is not academic, as the removatedea permanent and significant stigma.

On the merits, the Court notes that any conceratttie parents’ substantial efforts to safety-
proof their home were inadequate could have bedigated by reasonable efforts, especially
since petitioner had been directed to assist thmlyffan safety-proofing the home and failed to
do so. Also, the mother presented evidence estadighat she had taken substantial measures
to safety-proof the home after the child was rendowad had taken the child to the doctor and
dentist.

Matter of Saad A.
(2d Dept., 12/5/18)

ABUSE/NEGLECT - Removal - Imminent Risk

In this derivative abuse/neglect proceeding, theo8& Department reverses an order granting
the mother's FCA § 1028 application for the retofrthe subject child to her custody, noting

that, at the hearing, the mother admitted to Iyttier twelve-year-old son with an extension

cord, leaving welts on his skin, because he wouwtatean his room and she wanted to get
“control” over him; that although the mother teistif that she only hit the child on his arms and
legs, photographs admitted into evidence clearbwsivelts across his chest as well; and that
since that incident, and as of the time of the ingathe mother had failed to sufficiently address
the mental health issues that led to the incident.

Matter of Tatih E.
(2d Dept., 1/23/19)

ABUSE/NEGLECT - Post-Filing Removal With Consent
- Appeal/Mootness

Shortly before the filing of a neglect petition ags respondent mother, the family court issued
temporary orders of supervision and protection uplo® mother’s consent. Subsequently,
petitioner filed a violation petition but, befor@idg so, asked the court to temporarily remove



the child. The court did so, and commenced a hgatiming which it rejected the mother’s offer
to consent to removal without also admitting theg temoval was “necessary to avoid imminent
risk to the child’s life or health.” The court masech a finding at the conclusion of the hearing.
Although the mother later agreed to a resolutiowlmch the violation petition was withdrawn,
the neglect petition was adjourned in contemplatbdismissal, and the child was returned to
her care, on appeal she challenges the family 'sowuting rejecting her offer to consent to
removal.

In a 3-2 decision, the Third Department majoritaving found the mother’'s appeal moot,
declines to apply the exception to the mootnessritiec Issues arising from temporary removal
orders need not evade review given the prefereocagpeals from FCA Article Ten orders.
Also, any temporary removal order must be based fomding that removal is necessary to avoid
imminent risk to the child's life or health; thentention that this requirement can be waived at a
respondent’s convenience is not sufficiently sulitsthto warrant invoking the exception to the
mootness doctrine.

The dissenting judges note that given the familyrte belief that FCA 88 1022 and 1027
require a factual finding that a child is in immimedanger before a temporary removal order
may be issued, it is evident that the issue waldily recur before that court. Because removal
procedures are of public importance, the consanieiss important to resolve. It also appears to
be novel. Addressing the merits, the dissentingggsdassert that a parent may consent to the
temporary removal of a child at any stage of theceedings, including a hearing under FCA §
1027. They note that FCA § 1021 allows for temppna@moval without a court order if the
parent gives written consent; such consent is agretion that temporary removal is necessary
to protect the child from harm and required in Itlest interests of the child.

Matter of Tyrell FF.
(3d Dept., 11/21/18)

Practice Note It is worth mentioning that until 1988, FCA § B)permitted the court to
continue removal in the absence of an imminent dekermination if the court found
substantial probability that the child would beriduo be abused or neglected and that the final
order of disposition would be an order of placement

* * *

ABUSE/NEGLECT - Disposition/Modification
- FCA § 1028 Heasn

Respondent maternal grandmother was granted amradjent in contemplation of dismissal,
and respondent mother submitted to the Court'sdgliction pursuant to Family Court Act §
1051(a). An order of disposition placed the chileéctly with the grandmother.

The Court grants ACS’s motion to modify the dispiosial order and places the child directly
with the maternal aunt, citing various deficiendieshe care provided by the grandmother. The
Court rejects the grandmother’s application for @AF§ 1028 hearing at this stage of the



proceedingMatter of Elizabeth C(156 A.D.3d 193) does not apply. The issue forGloairt to
consider at this stage of the proceedings is notimant risk, but rather the child’s best interests.
The grandmother must seek relief under Part 6 otlarTen (New Hearing and Reconsideration
of Orders), or via a custody proceeding.

Matter of K.A. v. M.C.
(Fam. Ct., N.Y. Co., 2/8/19)
http://nycourts.qgov/reporter/3dseries/2019/2019 1202tm

* * *

ABUSE/NEGLECT - Removal - Imminent Risk

The Second Department reverses an order whichy aftdearing, granted the mother’s
application pursuant to FCA 8§ 1028 for the retufthe children, seven months and eight years
old at the time the petition was filed, to her oadst The family court erred in finding that the
mother’s condition was mere “temporary drowsingssulting from her use of newly prescribed
medication.

The mother was the only adult at home when sheslbélerself in the bathroom for an extended
period of time. The child knocked repeatedly on dieer, but the mother did not answer, and,
when she finally emerged, her speech was slurhedwas unable to hold food in her hands, and
she could not maintain her balance. The frightecteldl called her grandfather, who arrived to
find the mother lying face down on the child’s badd, after waking the mother by calling her
name while the child shook her, he called 911. AmeEency Medical Technician testified that
he found the mother “lying in her own saliva.” Thendfather reported to the EMT that the
mother had a history of substance abuse, includangck cocaine, possibly heroin, [and]
turpentine.” The mother, who had bloodshot eyes amstricted pupils, told the EMT that she
had only taken Motrin. After the mother was transgd to the emergency room, she was
diagnosed with opiate-induced drug intoxication awadcotic abuse, and not discharged until
between 6:00 a.m. and 7:00 a.m. the following mmnivhen she was sober enough to safely
get home. The child reported to the caseworker trathe date of the incident, she had noticed a
full medicine bottle in the kitchen when she goirt@ofrom school, that the same bottle was only
half-full at the time of the EMTs’ arrival, and théhe mother had told her not to say anything
about what happened and to lie about the inciddmgre was testimony regarding the mother’s
ongoing attempts to increase the dosages of hechgséon medications, including Valium and
Percocet.

The safeguard imposed by the family court - reggirdaily home visits by petitioner - was
insufficient to mitigate the imminent risk to thiildren.

Matter of Luna V.
(2d Dept., 7/11/18)

10



ABUSE/NEGLECT - Removal/Constitutional Issues

The Ninth Circuit U.S. Court of Appeals holds tlaaSan Diego County policy, under which the
County takes children who are suspected of beingeab from their homes to a shelter and
subjects them to medical exams (including gynedodd@nd rectal), without first notifying their
parents and obtaining parental consent or judanghorization, is unconstitutional. The exams
violate the due process rights of the parents aedchildren’s Fourth Amendment right to be
free from unreasonable searches.

The right to family association includes the righparents to make important medical decisions
for their children, and of children to have thoseidions made by their parents rather than the
state. Barring exigent circumstances - a reasoraanieern that material physical evidence might
dissipate, or that an urgent medical problem exmsgsiiring immediate medical attention - the
state is required to notify parents and obtain mateconsent or judicial approval before children
are subjected to investigatory physical exams. st must permit parents to be present for the
exam. Although the County claims that the examscarelucted to assess children’s “mental
health” in a “light, pleasant atmosphere,” the egaare investigatory because the physician is
looking for signs of physical and sexual abuse.dBse of mandated reporting obligations, an
exam may turn investigatory even if it does notibeg such.

The district court erred in concluding that the rasavere investigatory but that parental consent
was not required because the procedures were fffatiently invasive. Parents’ due process
rights are not dependent on the nature of the proes involved or the environment in which
the exams occur, or whether a child demonstralutepts.

With respect to the children’s Fourth Amendmenhitsg the Court notes that even assuming,
without deciding, that the “special needs” doctraggplies, the searches are unconstitutional
under the doctrine’s balancing test if performedhaut the necessary notice and consent.
Although the County argues that the exams are ‘fmaily intrusive” because they are “adjusted
to the children’s comfort level,” the County rowgly subjects children to these intimate and
potentially upsetting procedures. While the initlsessment clearly serves to treat children’s
immediate needs and address potential dangeré¢o children at the shelter, it is less evident
how the search at issue does so. The County’'s vaw@@nt with the juvenile court system
throughout the dependency process provides it eidldly access to request a warrant from the
juvenile court if necessary.

Mann v. County of San Diego
2018 WL 5623367 (9th Cir., 10/31/18)

Practice Note Family Court Act 8 1027(g) provides: “In all caseavolving abuse the court shall
order, and in all cases involving neglect the caougy order, an examination of the child
pursuant to [FCA 8 251] or by a physician appointediesignated for the purpose by the court.
As part of such examination, the physician shathrage to have colored photographs taken as
soon as practical of the areas of trauma visiblesweh child and may, if indicated, arrange to
have a radiological examination performed on thi#édcihe physician, on the completion of
such examination, shall forward the results thetegether with the color photographs to the
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court ordering such examination. The court may elise with such examination in those cases
which were commenced on the basis of a physicahawion by a physician. Unless colored
photographs have already been taken or unless #nerao areas of visible trauma, the court
shall arrange to have colored photographs taken d@vthe examination is dispensed with.”
Family Court Act 8 251 permits the court to dirgatysical or mental examinations by
professionals designated for that purpose by tluet dor any person within its jurisdiction after
the filing of a petition under the Family Court Act

In certain circumstances, the court cannot, cogrsistith the child’s Fourth Amendment rights,
order an intrusive physical exam when the needstich an exam is insufficiently compelling.
See Matter of Shernise,®@1 A.D.3d 26 (2d Dept. 2011) (given conclusivédence of sexual
abuse provided by DNA test results showing thgbaedent was father of child born to subject
child two years earlier, State’s need for highlyusive physical examination was so diminished
as to render search unreasonable under Fourth Ametd State has extraordinarily weighty
interest in protecting children and in protectingegrocess rights of individual accused of child
abuse by discovering and preserving evidence o$elbu ascertaining the absence thereof, but
the child, “as the alleged victim, is entitled to less protection under the Fourth Amendment
than her stepfather would enjoy as an accused,” aholescent vulnerability intensifies
intrusiveness of strip search and may result imgsremotional damage).

* * *

ABUSE/NEGLECT - Central Register/Mandated Reporters

The Washington Supreme Court holds that the Stateisdatory child abuse reporting law did
not require that defendant, a teacher usually eavby the law, report the alleged abuse of her
own children, who are not her students, by andtoeily member within her own home. Failure
to comply with the mandatory reporting duty regsiseme connection between the individual's
professional identity and the criminal offense.

Washington v. James-Buhl
2018 WL 1867150 (Wash., 4/19/18)

ABUSE/NEGLECT - Civil Liability For Death After CPR$sestigation

Plaintiff seeks damages in connection with an altibg negligent child protective investigation
that allegedly resulted in the wrongful death otea-year-old child. Defendants move for
summary judgment.

The Court grants defendants’ motion. A governmeadity such as CPS may not be held liable
for injuries that result from alleged mistakes mégegovernment employees in the course of
their investigation. An exception to this generderexists when there is a “special relationship”
between the municipality and the claimant. The elets of this “special relationship” are: “(1)
an assumption by the municipality, through promiseactions, of an affirmative duty to act on
behalf of the party who was injured; (2) knowledgethe part of the municipality's agents that
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inaction could lead to harm; (3) some form of diregntact between the municipality’s agents
and the injured party; and (4) that party’s juatife reliance on the municipality’s affirmative
undertaking.” Here, there are no allegations thstify application of the exception.

The Court also notes that even if it were to finchase of action against the County, any action
or inaction of the caseworker in investigating teport of suspected abuse is discretionary and
cannot form the basis for liability, and that, imyaevent, there was no negligence. There were
two calls, and CPS responded to both. In both mests, the mother denied any abuse, and other
children in the residence denied any abuse by thp-father. After the second call, the
investigator spoke not only with the child, his m&tand step-father, and other siblings, but also
spoke with the school principal, reviewed the chiltiedical records, and made an unannounced
visit to the child’s home. The initial story of attercation on a school bus was verified and the
report was ultimately unfounded.

“If the legislature wishes to confer liability inrcumstances such as these, it should do so. The
Court cannot right every wrong with its pen. Whalleetting a desire to address each and every
tragedy, to do so does a greater disservice ttathand its purpose.”

Bile v. Erie County Department of Social Services
(Sup. Ct., Erie Co., 8/3/18)
http://nycourts.gov/reporter/3dseries/2018/2018 7414tm

* * *

ABUSE/NEGLECT - Court-Ordered Investigation/Acosd Entry (FCA 8 1034)

The Court grants an application made by the Departnof Social Services under FCA §
1034(2) for an order granting access and entrijnéohome. The Court finds probable cause to
believe that an abused or neglect child may bedaamthe premises.

The report to the state central registry alleges the mother failed to allow certain medically

necessary testing for one of the children, whoeasrious medical condition that requires four
tests but has received only two of them. The maotiter delayed testing of a different child, but

that child’s urgent needs were met without cowbluement after a medical team overcame the
mother’s resistance. If a full investigation is @ompleted, the untested child may suffer from a
chronic and life-threatening illness and may unkimgly be a source of contagion. The source
of the report is not the biological father or artier potentially biased individual who seeks to
gain an advantage in custody litigation. The mothlep has allegedly failed to have another
child attend school, and her housing situationldeses unstable.

The Court concludes that Suffolk County is a propenue under CPLR 503 (applies to an
action) and CPLR 506 (applies to a special procgpdiFamily Court Act 8§ 1015, which

provides that “proceedings” under Article Ten maydsiginated in the county in which the child
resides or is domiciled at the time of the filinftbe petition, or in which the person having
custody of the child resides or is domiciled, applonly to FCA § 1031 petitions and not to pre-
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petition applications under § 1034(2). The Legiglatcould not have thought that a § 1034(2)
application should be subject to a transient pakrdgspondent’s residential shifting.

The Court also concludes that voicemail noticehi mother satisfied the requirement that the
parent or other persons legally responsible besadvihat, when denied sufficient access to the
child or other children in the household, the clgldtective investigator may consider seeking
an immediate court order to gain access.

Matter of L.R.
(Fam. Ct., Suffolk Co., 2/14/19)
http://nycourts.gov/reporter/3dseries/2019/2019 38340tm

Respondent/Person Legally Responsible

ABUSE/NEGLECT - Respondent/Person Legally Resgdensib
- Failure To Protechild From Abuse
- Domestic Violence
- Exposing Child $exual Activity

The First Department finds sufficient evidence tha paternal grandparents were persons
legally responsible for the six-year-old subjectiicchwhere the child visited their home
approximately every other weekend, often spendimggrtight, and they cared for him during
these visits; and they also cared for the childas of their familial role.

The Court finds sufficient evidence that the graarépts neglected the child where he repeatedly
disclosed that his sixteen-year-old cousin was aéxabusing the subject child’s six-year-old
half-brother, and the grandparents failed to ptotee child from abuse. A finding of neglect
against the father also is upheld because he waseant the sexual abuse but failed to protect
the subject child.

A finding of neglect against the father was propenade where he assaulted the mother outside
of the courthouse in connection with a child supgooceeding, which caused the mother to
sustain visible injuries and ultimately retreatnfreeeking child support, and placed the child in
imminent danger of physical impairment during aaident that occurred when the father was
picking up the child for a visit.

Also, the father neglected the child by engagingdrual activity in his presence, contributing to
the child’s inappropriate knowledge of sexual betiav

In re Ja’Dore G.
(1st Dept., 2/21/19)

ABUSE/NEGLECT - Respondent/Person Legally Resgdensib
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The Second Department upholds a determination thapondent was a person legally
responsible for the care of the children whererarsported one child to and from the paternal
grandmother’'s home for weekend and summer breatls, wghere he also stayed overnight, fed
the child, and performed other related tasks ateljeest of the grandmother, who was visually
impaired; he came to visit at the family home aradolwed the children when their parents were
out of the home; and the sexual abuse is allegetht® occurred during these visits to the
grandmother’s house and when respondent watchethildeen at the family home.

Matter of Kevin D.
(2d Dept., 2/27/19)

ABUSE/NEGLECT - Respondent/Person Legally Resgdensib

The First Department finds sufficient evidence ttepondent was a person legally responsible
for the children under FCA § 1012(g) where he haldree-year relationship with the children’s
mother; he dropped off and picked up the childreschool and disciplined them when they
were disrespectful to the mother; he admitted tty atcasionally staying overnight at the
mother’s apartment and claimed to have anothergsgimesidence, but there was evidence that
he actually lived in the apartment with the mothed the two children who resided with her; the
children who did not live full time with their math all reported that respondent was in her home
whenever they were present and that he and theemuotére always together; and respondent
was the biological father of the mother's newbohilccand was present daily, for at least the
first month of this child’s life, assisting the rhet in caring for the newborn as well as all the
other children.

In re Chance R.
(1st Dept., 1/22/19)

ABUSE/NEGLECT - Respondent/Person Legally Resgdensib
- Domestic Violence

The First Department concludes that respondent,hvaldcbeen in a six-year relationship with the
child’s mother, was a person legally responsibletti@ child under FCA 8§ 1012(g) where the
child referred to respondent as his stepfatheparedent picked the child up from school when
the mother was working late; and the child andnim¢her regularly visited and stayed overnight
at respondent’s home.

The Court upholds the finding of neglect, notingttrespondent pulled the mother’s hair, threw
her to the ground, and punched her, in the presehtiee child, who saw his mother bleeding
and called 911.

In re Adam C.
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(1st Dept., 12/13/18)

ABUSE/NEGLECT - Respondent/Person Legally Resgdensib

The First Department finds sufficient evidence ttespondent was a person legally responsible
for the mother’s eldest child where he had knownriother for ten years and was the father of
the two youngest children; he provided financigymurt for the eldest child, whom respondent
considered to be his son and who often referredgpondent as “daddy”; and respondent would
arrange for the eldest child to spend weekends kthand would occasionally spend the night
at her home, which permits an inference of subislafamiliarity between the eldest child and
respondent.

In re Jaiden M.
(1st Dept., 10/25/18)

Discovery
ABUSE/NEGLECT - Court-Ordered Mental Health Exartiora

The neglect petition alleged that the mother fatledwork cooperatively with the appropriate
agencies” to ensure that the child, whom the motbported to have been sexually abused,
“would receive appropriate counseling and servicébe petition also alleged that the mother
failed “to take any action to ensure that [the dhitas being adequately and appropriately cared
for by his father,” who was alleged to be abusoedrd the child. Prior to a fact-finding hearing,
the court granted petitioner’s request that theheobe directed to submit to a psychological
examination.

The Second Department reverses. The record is di@faany indication that the mother may
suffer from a mental illness, nor did the petitioantain any allegations which placed the
mother’s mental health at issue.

Matter of Tyriek J.
(2d Dept., 5/9/18)

ABUSE/NEGLECT - Discovery - Mental Health Records

In this neglect proceeding, the Fourth Departmesitid that the family court did not err in
granting petitioner access to respondent mothegntah health records where the mother had
refused to authorize disclosure of the recordsclwimade it impossible to assess whether she
was compliant with her prescribed mental healthtinent. The paramount issue in this case was
the mother’s mental health and its alleged impacinuhe child.
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Matter of Lyndon S.
(4th Dept., 7/6/18)

ABUSE/NEGLECT - Discovery Via Compact Disc

In this Article Ten proceeding, the Second Depantnw®ncludes that the family court erred in
directing DSS to produce paper copies of discoweayerial rather than a compact disc.

Matter of Cameron M.
(2d Dept., 5/30/18)

Notice To/Investigation Of/Intervention By/ReleaseBy Agency To Custody Of Parent Or
Other Relative/Visitation

ABUSE/NEGLECT - Visiting

The First Department upholds the family court’'sedetination to grant two respondent mothers
unsupervised visitation with their respective cteld subject to compliance with precautionary
measures specifically tailored to protect the ebidfrom harm.

There is no evidence in the record that eithehefrhothers had perpetrated the sexual abuse or
posed any other safety risk to the children. Thatcprohibited other people from being present
during visits, required that visits take placehe tommunity, prohibited the children from being
left with anyone other than their mothers duringité, and limited visits to twice weekly for a
three hours a visit.

In re Kayla C.
(1st Dept., 2/14/19)

ABUSE/NEGLECT - Visitation/Parental Access

In this sexual abuse/domestic violence proceedinghich respondent father consented to abuse
findings as to all four children pursuant to FCA®1(a), the family court denied the children’s
motion to have the father’s parental access susgknd

The Second Department reverses. The evidence iskblthat the children suffered from
PTSD, experienced physical and mental manifestatmitrauma when with the father, and
expressed their desire that his access to theme.céasaddition, each child corroborated the
other’s statements regarding the abuse they wigdassthe home.

Matter of Mia C.
(2d Dept., 1/16/19)
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ORDERS OF PROTECTION - Subject To Custody/Visitadiaer

Noting that an order of protection is intendeddteguard the rights of victims and is not a form
of punishment, the Fourth Department concludesttiabrder of protection barring all contact

between defendant and his child should be subgeaniy subsequent orders of custody and
visitation issued by the family or supreme couraioustody, visitation or child abuse or neglect
proceeding.

People v. Adam Smart
(4th Dept., 2/8/19)

CUSTODY - Best Interests
ABUSE/NEGLECT - Investigation Of Relatives

The Third Department reverses an order dismisdiegntaternal uncle’s custody petition, and
awards custody to the uncle with the consent ofribther and father.

In the neglect proceeding brought against the mpth&S violated FCA § 1017. The uncle

testified that he received a single telephonefoath DSS personnel approximately four months
after the children were placed in DSS custody askihether he would be a custodial resource if
the mother’s parental rights were terminated, dwad lhe responded affirmatively. He stated that
DSS did not advise him how to become a foster parethat he could seek custody, and did not
contact him again until after he filed this custqubtition more than one year after the children
were first removed from the mother’s home. Theuséatlid not impose a duty on the uncle to
affirmatively seek placement based solely upon B38&quiry, before he was advised of the

procedures by which he could do so. The statut@seg a duty on DSS to immediately conduct
an investigation to locate relatives and providerdgquired information, in writing.

The failure of the family court and DSS to strictbllow the statute created the very harm the

statute was intended to prevent - long-term placenmefoster care rather than with a suitable

relative. When the uncle filed his custody petitiba was treated as an unwelcome interloper by
both DSS and the family court. “Such conduct carb@tondoned and we emphasize that the
procedures mandated by Family Ct Act 8 1017 akeetstrictly followed.”

With respect to the child’s best interests, the r€aotes that although the uncle met the child
only once prior to her placement in foster carehae had regular contact with her since he filed
the custody petition; that the uncle and his wie strongly motivated to help the child build and
maintain relationships with her family; that thester parents did not testify and there was no
direct evidence regarding their home environmentheir relationship with the child; and that
the family court relied heavily on a licensed dadi social worker’s testimony that it was in the
best interests of the child to remain with the dogtarents to avoid the necessity of experiencing
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another transition, but that testimony addresség @me best interests factor, and the witness’s
testimony does not establish that she had a serfidactual foundation on which to base her
opinion.

Matter of Richard HH. v. Saratoga County Departmeain$ocial Services
(3d Dept., 7/5/18)

TERMINATION OF PARENTAL RIGHTS - Disposition/Inéetion And Custody Application
By Relatives

CUSTODY/VISITATION - Grandparents

PERMANENCY HEARINGS - Permanency Goal

ABUSE/NEGLECT - Investigation Of And InterventignRlatives

The Third Department finds no error where the fgnaiburt terminated the mother’s parental
rights based on permanent neglect and dismissedntiternal grandmother’s custody and
visitation petitions.

The mother’s plan was for the grandmother or théherts cousin to obtain custody until she
was released from prison, which was not scheduted at least 2019. These relatives were
either unfit or had failed to seek placement otadyg in a timely manner. It is not viable for the
child to be in long-term foster care until the neatis released from prison and becomes ready to
assume custody.

With respect to custody, the Court notes that ttedmother had a 15-year history of drug
abuse and required a substantial amount of efforhaintain sobriety; was on parole after her
conviction for selling drugs; relied on temporaigsiatance as her sole source of income; had
known that the mother was smoking marihuana agm@atger but did not address the situation
and had an indicated report for inadequate guastlipnand had been re-incarcerated due to a
parole violation, and thus could not take custagyany event. The family court should have
considered the grandmother’s visitation petition thre context of the permanent neglect
proceeding, but did not err in denying any visgatior the same reasons the grandmother was
not entitled to custody and because the child badd stability with his adoptive foster family.

The Court notes that the family court erred in isipg concurrent and contradictory
permanency goals of return the child to parent faeel the child for adoption. However, there
was no prejudice since the court intended to im@opermanency goal of return to parent, with
DSS also engaging in concurrent planning for thédah case he could not be returned to the
mother, and proceeded as if the goal was to reherichild to the mother.

Although DSS delayed in investigating the grandrapts a resource, no one was prejudiced by
the violation of FCA 8§ 1017. When DSS did condust investigation, it concluded that the
grandmother was not suitable. DSS did not violatt0%7 by not conducting an investigation
into the cousin. FCA § 1017 contemplates an ingastn when the court determines that the
child must be removed from the parent, and does@®ein to create a duty for DSS to seek out
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relatives in perpetuity while a child remains irstier care. Here, DSS investigated multiple
resources identified by the mother. She did nattiieher cousin, and it was not until two years
after removal, a few days before commencement efpdrmanent neglect hearing, that the
cousin applied for approval. The cousin did no¢ finy motion or petition for custody and,
although she was present at the dispositional ingadlid not testify.

Matter of Timothy GG.
(3d Dept., 7/5/18)

Practice Note FCA 8§ 1017(1)(a) states, in pertinent part, ttiet court must order a § 1017
investigation “[ijn any proceeding under this addiovhen the court determines that a child must
be removed from his or her home, pursuant to peot df this article, or placed, pursuant to
[FCA 81055.]

Thus, although, if the child is removed at the eutsf the case, it may well be that the agency
has no duty to seek out relatives “in perpetuityiilesa child remains in foster care, it is clear
that when a placement order would remove the dbildhe first time, the court must direct that
a 8§ 1017 investigation be done.

Hearing Requirement: Right To Be Present and To Pdicipate/Defaults/Adjournments
ABUSE/NEGLECT - Defaults

Respondent is the child’s sister and has beenuaigdgan since the death of their mother in 2002.
The neglect petition alleged that respondent aftede statements to the child “to the effect that
there is something wrong with him because of hiagkorientation,” and had recently “bathed
him in bleach because she felt he had poor hydiene.

Respondent and her counsel were present on Dec&nb@t 6, when the family court scheduled
a preliminary conference for February 2, 2017, d-fimding hearing for March 8, 2017, and a
permanency hearing for May 15, 2017. She did npeapon February 2. Her counsel appeared
on March 8 and indicated that respondent was redgmt, and ACS’s attorney stated that the
parties had agreed to resolve the matter by egténto a voluntary placement agreement. The
matter was adjourned to April 13, 2017. On thaedatspondent was not present, and ACS’s
attorney indicated that respondent had contacte® Af@ithin the last week” and stated that
“she’ll provide dates within a week” to scheduleamference regarding the voluntary placement
agreement. The court adjourned the matter to May2087, and instructed ACS to send
respondent written notice that if she failed toegpin court on that date, an inquest would be
held in her absence. On May 15, 2017, respondehnhadi appear and the court proceeded to
fact-finding and disposition.

Respondent moved to vacate the order, allegingnhgnather things, that she was not served
with a notice of inquest and her attorney neveorimied her that she was required to appear on
May 15, 2017, and specifically denying that shénedtthe child in bleach and made derogatory
statements to the child concerning his sexual tatem. The court denied the motion.
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The Second Department reverses and grants thermd@tiitnough respondent was present when
a permanency hearing was scheduled for May 15,,20&7e was no evidence in the record that
she was served with a notice of inquest by ACSaar ény knowledge that an inquest would be
held should she fail to appear. Moreover, she daetnated a potentially meritorious defense.

Matter of Avery M.
(2d Dept., 2/6/19)

ABUSE/NEGLECT/CUSTODY - Defaults

The First Department upholds the denial of the mishmotion to vacate orders finding that she
violated the terms of a suspended judgment anchgrliticle Ten supervision, and granting the
father’s petition for custody and dismissing thetineo's custody petition.

The mother’'s claim that she missed the hearing usecahe lacked the funds for travel from

Georgia to the Bronx was unsubstantiated and thawgfficient as a reasonable excuse. Even if
lack of funds were the true reason for her failiteppear, she provided no explanation as to
why she did not notify her counsel, the court @ digency of her inability to attend.

The mother’s conclusory denial that she violategldider of protection issued against her failed
to establish a meritorious defense to the allegatiat she violated the suspended judgment.

In re Tyrone F. v. Mariah O., In re Sayoni S.S.F.
(1st Dept., 10/4/18)

SUPPORT - Defaults

In this child support proceeding, the Second Depant holds that the father's motion to vacate
his default should have been granted where theerfdited a petition seeking a downward
modification of his support obligations, and, aftikscovery was conducted, an all-day hearing
was scheduled for 9:00 a.m. on June 2, 2017; ttnerfdailed to appear at 9:00 a.m., and the
Support Magistrate dismissed the petition by 9:30.;aand the father arrived at 9:40 a.m. and
moved to vacate his default.

The father explained that he had incorrectly cadeed the time of the hearing. Although the
family court has an interest in adhering to itseigpecific calendaring process, there was a
relatively short delay, proceedings had alreadgrigidace on the petition, there was no prejudice
to the mother, and public policy favors resolvimges on the merits. The father also showed that
he had a potentially meritorious petition.

Matter of Pecoraro v. Ferraro
(2d Dept., 1/9/19)
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TERMINATION OF PARENTAL RIGHTS - Defaults

The Second Department upholds the denial of theefat motion to vacate his default where he
did not submit any evidence to substantiate hiffened excuse that he was the victim of an
assault in another state on the day before he whedsled to appear at the hearing.

Matter of Kamiyah D.B.V.
(2d Dept., 1/9/19)

TERMINATION OF PARENTAL RIGHTS - Defaults

In this termination of parental rights proceeditigg First Department upholds the denial of the
mother’s motion to vacate her default where sheliesh aware of the fact-finding hearing date
well in advance and the agency sent her a prejudiet for an 11:30 p.m. bus so she could travel
from Virginia the day before the hearing, but steised the agency that she had arranged a job
interview in Virginia for 9:00 p.m. and could notake the 11:30 p.m. bus, and did not indicate
that she had tried to reschedule the interview.

In re Nehemiah B.
(1st Dept., 4/19/18)

PATERNITY - Defaults

In this paternity proceeding in which appellant,ontad signed an acknowledgment of paternity,
raised an equitable estoppel defense to the petithe Second Department upholds the denial of
appellant’'s motion to vacate his default at an tadple estoppel hearing.

Although appellant’s counsel alleged that appeltead not appeared at the hearing because he
had gone to Georgia to obtain the child’s birthtiieate and, due to a bus delay, arrived late in
court after the conclusion of the hearing, whiclswareasonable excuse for failing to appear in
time for the hearing, appellant failed to demoristthat he had a potentially meritorious defense
of equitable estoppel.

Matter of Dwayne H. v. Chaniece T.
(2d Dept., 4/18/18)

FAMILY OFFENSES - Defaults
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The Second Department affirms an order denyingoragnt’s motion to vacate a final order of
protection that was issued on default where respaindlleged that his default was due to his
confusion as to the start time of the hearing dvad he would have appeared at 11:30 a.m. had
he known that the hearing was scheduled to stattheadttime, and his counsel submitted an
affirmation asserting that, due to law office faduhe inadvertently provided his client with a
2:30 p.m. start time.

Respondent and his counsel were both present i wben the hearing was scheduled, and the
court confirmed the 11:30 a.m. start time with therties and their respective counsel on
subsequent occasions. The conclusory, undetaitedyuacorroborated claim of law office failure
did not amount to a reasonable excuse, particutanige this was not the first time respondent
had missed a scheduled hearing date.

Matter of Castellotti v. Castellotti
(2d Dept., 10/17/18)

SUPPORT - Defaults

In this child support proceeding, the Second Depant grants the father's motion to vacate his
default where he attached an affidavit from hisl eageon attesting that he had undergone
surgery the day before the hearing and was prowd#d instructions to refrain from normal
activities for 24 hours thereafter, and also rasgatentially meritorious defense.

The Court also notes the relative shortness ofléiay, the absence of prejudice to the mother,
and the public policy in favor of resolving casestioe merits.

Matter of Makaveyev v. Paliy
(2d Dept., 4/18/18)

Abandonment
TERMINATION OF PARENTAL RIGHTS - Abandonment
The Court of Appeals dismisses an abandonment ehatwere the caseworker testified that
respondent, who was incarcerated, did not visithwhe child or communicate with the
caseworker or other agency personnel during tleael time period, but the record is bereft of
evidence establishing that respondent failed tormaanicate with the child, directly or through
the child’s foster parent, during that time period.

Matter of Mason H.
(Ct. App., 6/14/18)
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TERMINATION OF PARENTAL RIGHTS - Abandonment/Inanbial Contacts

The Third Department upholds an order terminatirggrhother’s parental rights on abandonment
grounds.

The mother saw the children only twice during tekevant six-month period for a total of about
two hours, and became upset during both of thests\after hearing the children refer to their
foster mother as “mommy” and made inappropriate ments to the children during the first
visit and engaged in a verbal argument with théefosiother at the second visit. The suspension
of the mother’s parenting time does not preclufieding of abandonment, particularly since the
reinstatement of parenting time was entirely wither control but she did not sign the required
releases or attend the appointments necessaryrplet® her mental health evaluation.

Although the mother communicated with petitioned #me agency case planner roughly a dozen
times over the six-month period, the majority obsd communications pertained to the
scheduling of visits or the court-ordered mentalltieevaluation. The mother sought updates on
the children only a few times, and made no meaningttempts to stay apprised of the
children’s health and well-being by attending oguiring about their doctor’'s appointments or
their progress and educational development at tieir schools.

Matter of Joshua M.
(3d Dept., 12/20/18)

Educational Neglect

ABUSE/NEGLECT - Educational Neglect
- Leaving Child Wibther Caretaker/Failure To Provide Supplies And
Care

The First Department upholds a finding that resgomdnother neglected the child where, during
the 2015-2016 school year, the child was absent chool 64 times and late 40 times; the child
demonstrated developmental and academic delay®sypeng below average in all areas, due at
least in part to her poor attendance record; aacthild’s excessive absences also prevented her
from receiving the services prescribed to her um@erndividual Education Plan.

The Court, citing a requirement that minors fiveseventeen years of age in New York City
attend school on a full-time basis, rejects respatid argument that the child was not required
to attend school until the age of six.

Respondent also neglected the child by leavingahiger her paternal grandmother with only the
clothing the child was wearing, some of which wasydand without provisions for food or
medical care. Respondent also failed to informgiteendmother, who agreed to care for the child
for one day, that she planned to leave the chilthengrandmother’s care until the end of the
school year. While respondent did return on one ttatrop off medical documents and clothes
for the child, it appears she only did so aftengatontacted by the agency.
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In re Olivia J.R.
(1st Dept., 1/8/19)

Failure To Supply Care
ABUSE/NEGLECT - Failure To Provide Care/Leavingl@ign With Family

Upon a hearing, the Court dismisses a neglectigetélleging that respondent father left the
children, then ages eleven and fourteen, with #terpal grandmother without an agreement or a
plan for their support, and failed to support themplan for their return to his physical care.
Even if the father's actions fell below the minimdevel of acceptable parenting, they did not
result in harm to the children, who were well cafedby their grandfather. Though he did not
receive financial support directly from the fathéne grandfather did not testify as to any
struggles he had to provide for the children oncs.

Petitioner points to the emotional damage to thklen from being constantly disappointed in
their father, but that is insufficient for a findjrof neglect. Petitioner also argues that there was
imminent danger to the children because their gedhdr, being under no obligation to care for
the children, could have stopped doing so at ang.tBut there is no evidence that a decision to
do so was near or impending.

“Sometimes adult children take advantage of thanepts’ open hearts and goodwill, knowing
that their own children will be okay with the graradents. Such behavior may be wrong in the
moral sense, and it may even fall below the minimgtandards of parenting under the law.
However, if the children are not harmed as a remudt not in imminent danger of harm, it is not
neglect as defined by law.”

Matter of Justelle R.
(Fam. Ct., Kings Co., 7/2/18)
http://nycourts.gov/reporter/3dseries/2018/2018 781tm

* * *

ABUSE/NEGLECT - Failure To Provide Care/Leavingl@hVith Relative

The Second Department reverses a finding of neglg&inst the mother where she and her aunt
agreed that the children would stay with the aumtl ahe end of the summer; before school
started the aunt agreed to keep the children foth@n month subject to certain conditions; and
the mother did not pick up the children at the begig of October as agreed.

There was no evidence that the children were noghbeell cared for by the aunt.

Matter of Zahir W.
(2d Dept., 2/20/19)
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ABUSE/NEGLECT - Failure To Supply Shelter/Necessiti

The neglect petition alleges that the father does aurrently have stable housing and is
“staying” with his cousin; that he stated that haud not provide ACS with his cousin’s address
or county of residence, or his cousin’s name; Watn asked what provisions, if any, he had for
the newborn child, he said only that he “had aeatrand some stuff’; and that according to the
case manager at the father’s prior shelter, hedisstharged from the shelter on or about June
18, 2017 for non-compliance with shelter eligilyilitiles.

The Court grants the father’'s motion to dismissghgtion for failure to state a cause of action.

Petitioner's affirmation in opposition merely adtsat “the respondent was given multiple

opportunities to provide the caseworker with théorimation but refused,” and supports the

father’s position by adding that “he stated to ¢hseworker that he is working and can care for
the child.”

There is no indication that the cousin’s home wautde any danger to the child. Even if the
father and the child cannot live with the cousimgderm, the father may be able to find

permanent housing or other family or friends thay stay with, or - worst case scenario - can
seek emergency shelter through the PATH systemidiRgsn the shelter system is not a basis
for a neglect petition. The father has cited a s@wf support with which he can purchase the
items the child needs, and, if necessary, he cek fsgancial assistance or donations. Poverty
also not a basis for finding neglect.

“Neither our culture nor our laws require adultsprove their ability to parent before they can
take their biological child home from the hospit@lur society does not convey a parenting
license that one must apply for and/or pass at¢esbtain.” If such a requirement were to exist
“it would have to be universally and uniformly ajgol to babies born at private hospitals in the
high income, predominantly white sectors of NYCngavith the public hospitals in the poorest
areas such as East New York and Brownsville. Whbaly is born in a private hospital on the
Upper East Side, parents are not required to piteatethey have an ‘acceptable’ place to live or
a prescribed list of baby supplies before theylmamg her child home.”

Matter of Divine W.
(Fam. Ct., Kings Co., 4/23/18) (posted 7/25/18)
http://nycourts.qgov/reporter/3dseries/2018/2018 3B3itm

Excessive Physical Force
ABUSE/NEGLECT - Excessive Use Of Force

In this Article 78 proceeding, the Third Departmepholds a determination by OCFS denying
an application to have a Central Register repodratad to be unfounded and expunged.

Petitioner, who operated a children’s day-carelitgcigrabbed an unruly four-year-old child’s
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neck and arm while trying to separate him from dktger children. The child demonstrated to
caseworkers how petitioner grabbed him at his theowl that, afterwards, he could barely
breathe. One caseworker observed bruises on thedbdlee child’s arm and on the front of his
neck.

Matter of Michelle U. v. NYS Central Register ofl@Abuse and Maltreatment
(3d Dept., 7/12/18)

Child’'s Participation In Crime
ABUSE/NEGLECT - Child’s Participation In Parent’'si@inal Behavior

The Court of Appeals concludes that the Adminiasteataw Judge rationally found sufficient
evidence of maltreatment where the five-year-olddctvas used as a pawn in a shoplifting
scheme. There is imminent potential for physicalfamntation during a theft from a department
store monitored by security. Moreover, teachindhédcthat such behavior is acceptable must
have an immediate impact on the child’s emotional mental well-being, particularly where, as
here, the child is young and just learning to défgiate between right and wrong. The ALJ
rationally concluded that these actions are reddgnalated to employment in the childcare
field as a matter of common sense.

A dissenting judge notes that if the child “is mminent danger of growing up to be a shoplifter,
and therefore ‘neglected,” what of a child whoseeptiexceeds the speed limit with the child in
the car, or teaches the child to jaywalk? | startvorry that, when watching Disney’s Aladdin
with my children, or reading them Les Misérablebadl better not opine that theft of bread by a
starving person is morally acceptable, lest theyl&emed neglected and | placed on the Child
Abuse Register.” This ruling is fundamentally atiedvith Nicholson v. Scoppetta.

Matter of Natasha W. v. New York State Office ofdgdm and Family Services
(Ct. App., 6/14/18)

Domestic Violence/Conflict
ABUSE/NEGLECT - Domestic Violence/Conflict

The Second Department upholds a finding of neghdatre the father repeatedly slapped the
mother in the face while one of the children wasspnt, causing the child to become scared.

However, the Court reverses a finding where thieefaind the mother argued frequently while
the other child was present. The evidence was fiogirit to establish that the child’s condition
was impaired or in imminent danger of impairmertteTchild’s out-of-court statement that he
does not feel safe being alone with the father nedcorroborated.

Matter of Malachi M.
(2d Dept., 8/22/18)
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ABUSE/NEGLECT - Domestic Violence

The First Department upholds a finding of negleyaiast the father where, at the shelter where
the mother and child were residing, the father gdialsis hands around the mother’s neck during
a heated argument, while the mother was holdingotie-month old child, and the mother

screamed that the father bit her finger. The chiéd in imminent danger of physical impairment

due to her proximity to violence directed at thetimeo.

In re Bobbi B.
(1st Dept., 10/30/18)

ABUSE/NEGLECT - Domestic Violence

The First Department upholds a finding of neglettere respondent physically assaulted the
children’s mother in the children’s presence, hgther in the face with the back of his hand,
punching her in the nose and drawing blood, andipgrher by the hair.

The children were upset, very scared and nervdsgelder child yelled “Stop it” during the
fight, and the mother locked herself and the cbildn the bathroom to wait for the police.

In re Chandler A.
(1st Dept., 1/24/19)

ABUSE/NEGLECT - Domestic Violence/Risk Of Physmahirment

In this domestic violence case, the Second Depattmeerses an order that dismissed the
petition upon a finding that petitioner failed tst@&blish, prima facie, that the father neglected th
child, and remits for further fact-finding proceeds.

Petitioner presented, inter alia, a police offisétiearsay testimony” that the mother described
the father throwing an object at her head, chokiag and throwing her to the ground at the side
of their bed, causing her to lose consciousneskhddgh the Second Department does not
mention it, this testimony was admitted under tkeited utterance exception.) Hospital records
generally corroborated the mother’s statementsudntg her statement that the child, who was
then eleven months old, was present throughowaghault.

Matter of John M.M.
(2d Dept., 4/4/18)
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ABUSE/NEGLECT - Domestic Violence

The Second Department finds sufficient evidenceegflect where one child’s corroborated out-

of-court statements indicated that respondentkitchildren’s mother and pushed the mother on
top of the children, that the child was hurt whespondent pushed her mother on top of them,
and that the child was fearful that respondent @dut her mother if he were to return to the

home.

Matter of Neleh B.
(2d Dept., 6/27/18)

ABUSE/NEGLECT - Creating Risk Of Harm/Recklessibgiv
- Domestic Conflict

The First Department upholds an OCFS determinatemying the mother’s request to amend a
report in the Statewide Central Register for Ciiltlise from “indicated” to “unfounded” where
the mother, during a domestic dispute, drove ddwnstreet with her one-year-old child, who
was being held by the father, on top of her vehlicleood. Generally, an evaluation of the
reasonableness of a driver’s reaction to an emeygstuation will be left to the trier of fact.

In re Anonymous v. Poole
(1st Dept., 6/28/18)

Mental Health Issues

ABUSE/NEGLECT - Dismissal - Summary Judgment/Ai@ddit Note Required
- Mental lliness

In February 2018, in the first proceeding basedmamtal iliness-related allegations, the Court
granted the mother’'s FCA § 1028 application, atdrred her daughter to her on condition that
she comply with a safety plan that she and thedshgrandmother had developed. The mother,
who is now diagnosed with schizophrenia, parangp@t has since given birth to a son, and
ACS has filed a petition as to him, which contauesv allegations regarding the mother’'s mental
condition. Prior to giving birth, she had voluntarbeen admitted into the hospital and was
released, and then returned to the hospital dhertonental condition, arranged for her mother to
take care of her daughter, and remained in theitabgmtil she gave birth. Both children are
now residing with a maternal uncle and his wif&eorgia.

In both cases, the Court, after considering only-hearsay evidence and testimony admitted at
the § 1028 hearing or in exhibits attached to tleéion papers, grants the mother’'s motion for

summary judgment, and, alternatively, concludes disamissal is warranted because the aid of
the Court is not required.
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Standing alone, neither a psychiatric diagnosisgnewa serious one, nor a psychiatric
hospitalization, proves neglect. The evidence nassablish a causal connection between the
parent’s condition and actual or potential harnthe children. Here, the mother voluntarily
admitted herself into the hospital while pregnamigl then made arrangements for family to care
for the newborn child until the mother was able Retitioner has cited the possibility that the
mother could stop taking her medication, but hesvimus decision to stop was made upon
advice given by a nurse practitioner after shenledrthat the mother was pregnant. Even if the
mother’'s mental health were to deteriorate for eegson, the children would not be at risk
because of family support. Petitioner cites nouaktssue that remains to be resolved at a fact-
finding hearing except for the changeable naturthefmother’s condition, but that argument is
tantamount to saying that the nature of the diagnasd condition alone require a neglect
finding.

The Court notes that it is rare to see parentesof from mental illness charged in family court
who are not indigent. The presence of family andricial supports is one of likely explanations
for why affluent parents do not often get chardéere, the mother’s income level played a role
in her lack of easy access to a second opinion vélenquestioned the nurse practitioner’s
direction to stop taking her psychotropic mediaatichile pregnant.

The Court concludes that dismissal also is warthhezause the aid of the court is not required.
Petitioner argues that the Court’s aid is needeeingure the safety of the children and that the
safety plan is not enough. However, the motherghasvn considerable insight into her mental
health condition and a commitment to maintaininggiability, and there is family support if she
does not succeed at any point. The children arewctly well cared-for in their uncle’s home and
the grandmother has shown her reliability as atgafet. The mother’s actions in connection
with her newborn’s birth represented precisely whatlaw would want a mother experiencing
mental health instability to do. The Court’s inveiwent only adds unnecessary stress. The
mother has proven that she is entitled to move dodwithout court intervention.

Matter of Johanna W.
(Fam. Ct., Kings Co., 8/8/18)
http://nycourts.gov/reporter/3dseries/2018/2018 3B12m

* * *

ABUSE/NEGLECT - Mental lliness
- Defaults

The Fourth Department agrees with respondent mathesr she did not default where she
appeared at the two-day fact-finding hearing and weesent when petitioner rested, and,
although she failed to appear on the next hearatg, dhe court merely issued its fact-finding
determination.

However, there was sufficient evidence of neglextdol on mental illness. Although the mother

voluntarily sought treatment, she missed many ¥ollgp appointments. Because of her delusions
and paranoia, she often stayed at home with theeshdrawn and refused to let her children go
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outside. Her second oldest child did most of thekowy because the mother was too depressed
to do so, and she yelled at the children and cdhedh names to keep from hitting them. She
admitted being irritable and having a violent pasig continued to exhibit such behavior when
she screamed at and threatened a caseworker indirdhe children and struck the youngest
child during a psychiatric assessment.

Matter of Amiracle R.
(4th Dept., 2/1/19)

ABUSE/NEGLECT - Imminent Risk/Reasonable Efforts
- Mental lliness

Upon a FCA 8§ 1028 hearing, the Court concludes A@G$ failed to establish imminent risk
where the mother has been diagnosed as bipolarsemdophrenic and been hospitalized a
number of times, but there is no evidence thathikel was harmed or at risk of harm, or that the
mother’s condition had an impact on her abilityrtanage day-to-day life and care for the child.

The Court cannot assume that a parent with bi-ghtamrder and/or schizophrenia is a risk to his
or her child, especially without expert testimomsynce illnesses manifest differently in each
individual. Even the fact that the parent was htaéiped does not mean the child was at risk
since the parent may have entered the hospitatatulize before there was any risk, which
seems to have been the case here. As long as it pa sufficient family support or makes
adequate arrangements for child care before engteitie hospital - here, the maternal
grandmother cared for the child - the child is potéd. A parent who seeks help while ensuring
that the child is safe should not be punished leydhild protective system, as this creates a
disincentive to reaching out in the future.

The mother presently lives in a family shelter. Tagular contact the child will have with her
teachers, shelter staff, child protective casewstkand her grandmother, who has been a
reliable reporter of her daughter’s condition, ywitbvide some insurance. The mother appears to
be conscientious about following rules and keegnagk of information such as appointment
dates, and to know the importance of asking fop kadien it is needed.

ACS did not use reasonable efforts to avoid thelrfeeremoval. Key people who could have

provided information about the mother’s care of ¢héd, such as the pediatrician, and the long-
time campl/after-school provider, were not spokenTthe mother was not referred to any

services until the Court ordered it. The emotigraah and harm that removal causes to the child
and parent is too great to allow it to happen uessarily based on slow, incomplete and
ultimately inadequate casework.

The Court observes that, in Brooklyn, it is almestirely indigent parents of color who have
neglect cases brought against them with chargeseotal illness. Given that these illnesses cut
across race and class lines, it seems likely tietack of adequate community-based low cost
mental health treatment, and the overuse of lang@i@ hospitals for treatment, leads to
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increased and at times unnecessary involvement®$.An middle and upper class families,
these illnesses are managed in the privacy of dma'se with family members caring for the
children and quality mental health practitionergating the parent without government
involvement.

Matter of Divayah D.
(Fam. Ct., Kings Co., 8/6/18)
http://nycourts.qgov/reporter/3dseries/2018/2018 8314tm

Medical Neglect And Treatment
ABUSE/NEGLECT - Medical Neglect

The First Department annuls an OCFS determinatibictwaffirmed an ACS determination,
after a hearing, that allegations of child maltneeit were “indicated” and that the underlying
acts were relevant or reasonably related to chale,cemployment, adoption of a child, or the
provision of foster care.

Petitioners were in compliance with the recommaendatof the child’s pediatrician, and there is
no evidence that their failure to seek regulartsisiith a hematologist, or to administer a daily
dose of penicillin to the child as a prophylaxigher impaired or risked imminently impairing
the child’s physical condition. Medical records shithat the child’s hospitalizations in 2014 and
2015 were the result of a viral infection, whichuleb not have been prevented by his seeing a
hematologist regularly or taking penicillin. Aftéhe 2015 hospitalization, the child’s treating
physician ratified a course of treatment that dat mclude a daily antibiotic. Petitioners’
decision not to further vaccinate the child did violate the pediatrician’s directive.

In re Charles v. Poole
(1st Dept., 9/25/18)

ABUSE/NEGLECT - Medical Neglect
- Leaving Child WiDther Caretaker

Respondent mother left the children in the careavfboyfriend on a Friday morning. During the
day, the boyfriend noticed that Sophia, who wasoalnthree years old, had light blue bruising
on her buttocks. He notified the mother, but dit seek medical care. When the mother returned
home, she examined Sophia and agreed that no rhedreawas needed. Both children told the
mother that the injury was the result of a fall.eTimother brought the children to respondent
father for a scheduled weekend visit, and alertedth the bruising so he could monitor Sophia.
The father initially agreed that Sophia did notchegedical care, but, when the bruising became
darker, he and the mother agreed that Sophia shmmilseen by her pediatrician on Monday.
Sophia also complained to the father of pain inleftrankle. On Monday, the mother attempted
to contact the pediatrician, but was unsucces®mlTuesday morning, because Sophia was also
having difficulty putting weight on her left foothe mother brought Sophia to the hospital,
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where medical personnel determined that the pattelbnuises was not consistent with a fall and
was instead indicative of spanking.

After a fact-finding hearing, the family court matiedings of neglect and derivative neglect.

The Second Department reverses. There was no e@deat the mother had prior knowledge of
the boyfriend’s alleged propensity to mistreat thédren or that he had done so on a prior
occasion. The parents’ failure to recognize thaiBzance of the pattern of bruising cannot be
faulted. No treatment was required for the bruisisngd the parents promptly sought treatment
for the unrelated ankle injury.

Matter of Alana H.
(2d Dept., 10/3/18)

ABUSE/NEGLECT - Medical Neglect
The Third Department upholds findings of medicallaet against respondents.

The family court determined that the mother’s testiy was credible and found that the child’s
head injury was not a result of neglect becauseidaats can happen with young children.” In
addition, the child was not ultimately impaired.

However, given the child’s premature and underwesgihtus, and the injury to the head and
significant presentation of bruising, the child wasmmediate danger of becoming impaired. A
reasonable and prudent parent would have soughtatétbatment, especially when the injury
appeared to worsen in size and color.

Matter of Nathanael E.
(3d Dept., 4/5/18)

Severe Abuse/Abuse
ABUSE/NEGLECT - Severe/Derivative Severe Abuse

The First Department finds sufficient evidence efexye abuse and derivative severe abuse
where expert testimony established by clear andinoimg evidence that the then three-year-old
child suffered from non-accidental injuries, indhugl life-threatening brain trauma resulting in
permanent brain damage, a fractured pelvis, angdsuburns, and scars on her body. The
child’s treating physician, a board-certified ped@an with a certification in child abuse,
opined to a reasonable degree of medical certdatlythe brain trauma was caused by partial
strangulation leading to a loss of blood flow.

Even assuming that the mother’s live-in boyfrieddna inflicted these injuries, the mother
remains culpable for permitting the abuse to ostuce she was or should have been aware of it.
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Moreover, she delayed in summoning emergency assistfor almost two hours after the child
was found comatose.

In re Heaven C.E.
(1st Dept., 9/27/18)

ABUSE/NEGLECT - Fractures/Injuries Constituting Abu
- Person LegallysRensible

In an appeal taken by petitioner and the attorrmytlie children, the Second Department
reverses that portion of the family court’s ordeatt after a fact-finding hearing, dismissed abuse
and derivative charges against the mother, thefatind the maternal grandmother - the family
court made findings of neglect and derivative nefgégainst those three of the four respondents
- and makes findings of abuse and derivative aldsre the four-month old child suffered two
rib fractures, fractures of her right and left fesjuand a fracture of the right humerus, within
four months after her birth.

The Court rejects the family court’s finding thiagtchild did not sustain a serious physical injury
as defined in Penal Law 8 10.00(10). Although tké&nition of “abuse” under FCA § 1012 is
similar to the definition of “serious physical imgl under the Penal Law, the definitions are not
identical. Under the Family Court Act, a child nesat sustain a serious injury for a finding of
abuse as long as the evidence demonstrates thpatéet sufficiently endangered the child by
creating a substantial risk of serious injury.

Here, the fracture to the humerus required thedshdrm to be immobilized for more than two
weeks, which is sufficient to establish a protrddtapairment of health. That injury caused the
child pain and discomfort, and could take month$i¢al, and there was a concern that there
could be loss of function and loss of growth patntRespondents failed to rebut the
presumption of abuse.

In the grandmother’s appeal, the Court concludasttiere was sufficient evidence that she was
a person legally responsible for the children. §rendmother came to the parents’ home every
day and slept over regularly, as many as two teetltiimes per week. On the days that she did
not sleep over, she would come over in the morramg would stay until the paternal
grandmother arrived in the afternoon. The mategnahdmother fed the injured child, changed
her diaper and her clothes, and, along with theherptbathed the child several times a week.
She took care of the injured child while the motplayed with another child, was alone with the
injured child whenever the mother napped or dichdly, and, at least one to two times per
week, was the only person caring for the child.

Matter of Jonah B.
(2d Dept., 10/10/18)

Leaving Child Alone Or Unsupervised Or With Harmful Individual
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ABUSE/NEGLECT - Leaving Children Alone
- Central Regis@hild Protective Investigation

The Fourth Department upholds a determination denpietitioner’s request that an indicated
report be amended to unfounded and sealed wherttopet left two infants and a toddler
upstairs in her home without supervision while sbek the older children for a twenty-five-
minute walk around the cul-de-sac and then remamedide with the older children for an
additional twenty-five to thirty minutes while thleree younger children were inside the house
without supervision. Petitioner’'s testimony thate sasked a neighbor to listen to the baby
monitor while she was away conflicted with evidemresented by respondent and was not
credited.

Even assuming, arguendo, that the delay betweerodmnencement of the investigation into
the maltreatment allegations and the date of redgmis determination violated 18 NYCRR §
432.2(b)(3)(iv) (ithin sixty days after receiving report, child protive service must make

determination to “indicate” or “unfound” reporthe Court rejects petitioner's contention that
expungement of the indicated record is an apprtegpreanedy for that procedural irregularity.

Matter of Warren v. New York State Central Regi&&FS
(4th Dept., 9/28/18)

ABUSE/NEGLECT - Leaving Child With Inappropriater&€aker

The Second Department upholds a finding of negiéare, following statements by the mother
on three separate dates that she did not wanthitteand intended to suffocate her, the father,
who believed that the approximately six-month-ahdcc was in danger of death or other harm,
moved out of the mother’s residence and left thikl ¢h the mother’s care; and, after the father
filed a habeas corpus petition and a family offepsgtion against the mother, “a chilling tape
recording” was admitted into evidence that contdititee mother’s admission to the father that
she had harmed the child, and her threat to sufdbe child by placing a pillow over her head.

Matter of T.N.
(2d Dept., 1/9/19)

ABUSE/NEGLECT - Leaving Child Alone

The Second Department upholds findings of negléxtre/the father committed acts of domestic
violence in the child’s presence and thereafterthef child, who was approximately one year old
at the time, alone in the apartment for at leastytiminutes.

Matter of Taylor P.

35



(2d Dept., 7/11/18)

ABUSE/NEGLECT - Leaving Children Alone Or Unsupsedi

The Court finds sufficient evidence of neglect vhezspondent mother, inter alia, dropped the
children off at the babysitter and left “quicklyh&fore insuring they were properly supervised,
and her two-and-a-half year-old child was foundnalmn a stranger’'s doorstep in pajamas
without shoes in the early hour of the morning. Tinether told the caseworker that she saw an
“appropriate” person, but did not identify the imidiual or indicate whether she got out of the car
to walk the children inside the house. The Coustages that had the mother walked the children
into the house, she would have spoken to someamnkihat if she had seen an “appropriate”
person in the home, she would have provided theevoaker with his/her name.

In addition, a caseworker visited the mother’'s hand found the three children unsupervised.
While the twelve-year-old child was with the fougar-old and two-year-old children, the

mother had previously admitted to a caseworkertti@atwelve-year-old was incapable of taking
care of himself or the other children due to certagnitive issues.

Matter of A.M. v. H.M.

(Fam. Ct., Suffolk Co., 1/17/19)
https://www.law.com/newyorklawjournal/almID/1548382NYNN173071/
(decision available upon request)

Derivative Abuse/Neglect
ABUSE/NEGLECT - Derivative Abuse

The Second Department dismisses as academic aaldpp® the dismissal of sexual abuse
allegations regarding two children, including thetim, who have reached the age of majority,
but reverses that part of the family court's ordeat dismissed allegations that respondent
derivatively abused the other children. Respondesituse of one child while the other children
were asleep in the same room indicates a fundaimgefact in respondent’s understanding of
the duties of a person legally responsible forrtbare.

Matter of Mayra C.
(2d Dept., 7/18/18)

ABUSE/NEGLECT - Derivative Abuse
The Second Department upholds a finding that theefaderivatively abused his two children

where he pled guilty to federal charges of congpita commit sex trafficking, sex trafficking of
a child, and promotion of prostitution, and, in plea, admitted to a course of conduct in the ten-
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year period prior to his arrest during which, atimas times, he had agreed to have a minor
perform sex acts for money, he had arranged foorsito perform sex acts for money, and he
and the subject children’s mother had operateastifution business.

Matter of Brysen A.
(2d Dept., 5/9/18)

Practice NoteThis case serves as a reminder that so-calleiv&dre” abuse or neglect charges
may be based on acts committed against a childlgngs, or acts committed against children
who have no relationship with the respondent.

Drug/Alcohol Possession/Abuse
ABUSE/NEGLECT - Drug Misuse

The Fourth Department overturns a finding of negleating that evidence that the father tested
positive for THC, oxycodone, and opioids on oneasaan is insufficient to establish that the
father repeatedly misused drugs, and that the rfattemission to using marihuana was
insufficient without evidence as to the duratiaegiency, or repetitiveness of his drug use.

Matter of Bentley C.
(4th Dept., 10/5/18)

ABUSE/NEGLECT - Drug Misuse

The Second Department reverses an order that,aafeet-finding hearing, dismissed the neglect
petitions, and makes a finding of neglect, wherétipeer established that the mother had
regularly used marijuana, which she had been adiviseild worsen her preexisting mental
health condition, and the mother failed to establisat she was voluntarily and regularly
participating in a drug rehabilitative program.

Matter of Gabriela T.
(2d Dept., 4/25/18)

ABUSE/NEGLECT - Allowing Neglect
- Drug Misuse
- Failure To Complith Service Plan

The First Department upholds a finding of neglebere the father knew or should have known
that the mother was smoking marijuana while she pragnant with the child, but failed to take
any steps to stop her drug use, and the child haalsaive toxicology and a low birth weight,
and a one-week stay in the neonatal intensivewatdollowing his birth.
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Furthermore, the father smoked marijuana with tlo¢her while she was pregnant, including the
day before the child’s birth, failed to comply witiis service plan relating to another child, and
failed to submit to drug testing.

In re Thamel J.
(1st Dept., 6/14/18)

ABUSE/NEGLECT - Drug Misuse/Marijuana
- Failure To Supfkelter/Care

The First Department upholds a finding of neglebere the caseworker testified that respondent
told her that she was “smoking marijuana eightQdites per week to deal with her stress” and
respondent testified that she told the casewoHhadrghe had used marijuana because she liked it,
and respondent failed to rebut the prima facie dgsshowing that she was voluntarily and
regularly participating in a drug rehabilitatiorogram.

In addition, respondent neglected the child bynapting to leave him at a local fire station with
people she did not know, who told her that theydbtake children.

In re Shaun H.
(1st Dept., 5/17/18)

ABUSE/NEGLECT - Drug Misuse

The First Department, finding that the mother fhite rebut petitioner’s prima facie showing of
neglect by showing that she was regularly partiangain treatment, notes that her entry into a
drug treatment program about sixteen days befoeenttglect petitions were filed does not
outweigh her significant history.

In re Dior S.
(1st Dept., 4/12/18)

Summary Judgment/Collateral Estoppel
ABUSE/NEGLECT - Summary Judgment/Collateral Estoppe
- Adjournments/Seanding Criminal Appeal
- Motion To Vac#tect-Finding
The Third Department upholds an order grantingtipeer's motion for summary judgment

adjudicating the child to be abused, rejecting oagent’s contention that the family court
abused its discretion when it granted petitioneristion for summary judgment and gave
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collateral estoppel effect to respondent’s criminahviction prior to the resolution of his
pending appeal. The determinative issue is whethdrad a full and fair opportunity to litigate
during the course of his criminal trial, not wheathe has exhausted every avenue of appeal.

The family court did not abuse its discretion by staying the Article Ten proceeding pending
resolution of the criminal appeal. The interestgustice and the child’s interest in receiving
timely and effective judicial review in a permangmpeoceeding were served.

Should respondent prevail in his criminal appe&kré is nothing precluding him from
petitioning the family court for relief.

Matter of Philomena V.
(3d Dept., 10/18/18)

COLLATERAL ESTOPPEL - Prior Dismissal In Dependdhmceeding

A divided Arizona Supreme Court holds that issuecjusion may apply in a criminal
proceeding when an issue of fact was previouslydidated in a dependency proceeding and the
other elements of preclusion are met.

Although criminal charges put at stake an accusébé&rty, dependency proceedings affect
liberty interests as well - the fundamental righparents regarding their children’s upbringing.
The Court rejects the suggestion that the state dottake dependency proceedings as seriously
as criminal prosecutions, and will forego depengeroceedings if issue preclusion may apply.
If the state cannot prove a dispositive fact urterpreponderance standard, it is unlikely to be
able to do so, absent new or additional evidentea subsequent criminal proceeding. The
Court’s opinion does not prevent the state fronsping parallel or successive proceedings; it
only prevents the state from re-litigating a fattsaue that it had a full and fair opportunity to
litigate where the related judgment has becomé, firga any appeals have been exhausted.

Issue preclusion may properly be applied here. Sta¢e has conceded that there was a full and
fair opportunity to litigate the issue before thevgnile court, the issue was essential to that
court’s judgment, the issue was actually litigataadg the State chose not to appeal, making the
juvenile court’s judgment final for purposes of @uesion. There was mutuality of parties
because the State has brought its power to beaisamgbarty in both proceedings. In fact, the
Attorney General’'s Office, which represented therary in the dependency proceedings, not
only has supervisory authority over county attomdyut is also responsible for handling appeals
of criminal cases originally tried by county atteys, who must furnish that office with a
statement of facts and legal authority for appelfairposes.

Although the State also argues that the issuesairthe same because the two proceedings “are
governed by different substantive law and diffeqgmaicedures,” the precise issue here is whether
defendant abused the child by shaking her, caudeeging in her brain and eyes. This factual

issue was adjudicated in the dependency proceedjaigst the State. The same factual issue is
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the basis for the criminal charge. The State hdspnmted to any additional evidence it was
foreclosed from presenting in the dependency piingehat would apply in the criminal case,
nor has it indicated any changed circumstancesnbald make re-litigation appropriate.

Crosby-Garbotz v. Fell
2019 WL 438194 (Ariz., 2/5/19)

Practice Note In Nelson v. Dufficy104 A.D.2d 234 (2d Dept. 1984), Iv denied 64 Rd/610,
defendant argued that he could not be charged fivéh degree sexual abuse in a criminal
proceeding because, upon a hearing, the familyt¢@md made a finding of only third degree
sexual abuse in an Article Ten proceeding. The &kddepartment concluded that collateral
estoppel did not apply, citing the fact that diffier prosecutorial agencies were involved, and the
child protective nature of the family court proceey defendant had not shown that the issue of
his guilt or innocence had necessarily been dedigdtie family court in his favor.

In People v. Roselle84 N.Y.2d 350 (1994), the Court of Appeals codeldi that collateral
estoppel did not apply where defendant’s admis&mothe Article Ten proceeding, and his
explanation regarding how the child had been burneslulted in a neglect finding. The Court
noted that the issues in the two proceedings wetehe same; the issue in the Article Ten
proceeding was defendant’s ability to care fordaaghter, not his criminal liability. Also, it was
the County Attorney, not the District Attorney, whvas charged with presenting the Article Ten
case, and the presence in family court of a naay District Attorney employee
contemplated further development of the facts yw@minal prosecution.

Out-of-Court Statements Of Children/Corroboration, And Other Hearsay

ABUSE/NEGLECT - Exposure To Sexual Activity
- Failure To Proeiddequate Shelter
- Corroboration

The First Department upholds neglect findings whegspondent and the child’'s mother
frequently exposed the child to adult sexual atignd pornography. The then seven-year-old
child’s out-of-court statements about her obseovetiof adult sexual activity were corroborated
by her age-inappropriate, specific knowledge oluséactivity.

In addition, the child’s out-of-court statementsciging the home as very dirty and covered in
cat urine and feces were corroborated by respoisdemimissions and the caseworker’s
observations that respondent smelled of cat umdktiaat the child was unkempt and wore dirty,
stained clothes

In re Cerenity F.
(1st Dept., 4/19/18)

ABUSE/NEGLECT - Person Legally Responsible/HeaEsagence
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The Fourth Department upholds an order that grapégitioner’'s motion for summary judgment

and determined that respondent abused, severebedland neglected the children, concluding
that petitioner established that respondent waalliegesponsible for the children where the
children’s hearsay statements were corroborategdpgondent’s admissions.

Matter of Celeste S.
(4th Dept., 9/28/18)

ABUSE/NEGLECT - Presumption Of Abuse
- Hearsay Evidence

In an appeal by the father from an order adjudgmag respondents abused their three-month-old
child and derivatively abused their two-year-oldic&where the evidence established that the
younger child had a fractured humerus and rib &sgpondents’ explanation for those injuries
was inconsistent with the nature and severity @f itijuries, the Fourth Department affirms,
noting that the father’s denial of fault and thethaw's attempt to blame the older child for the
injuries were insufficient to rebut the prima faeldence of abuse.

The court did not err in admitting the entire cdide, including hearsay, because the court
received the file conditionally, subject to thenkat's hearsay objections.

Matter of Tyree B.
(4th Dept., 4/27/18)

ABUSE/NEGLECT - Corroboration Of Out-of-Court Stagnts

The Second Department affirms an order that, affect-finding hearing, dismissed neglect and
derivative neglect allegations made against thHeefat

The out-of-court statements by one allegedly vied child regarding sexual abuse, and the
out-of-court statements of another allegedly viazed child regarding excessive corporal

punishment, were insufficiently corroborated. Widispect to the sexual abuse, other children’s
statements generally referred to their observatairite child screaming and crying, but failed

to provide any detail as to the alleged abuse. Wé#dpect to the alleged excessive corporal
punishment, other children’s statements did novige any detailed description of the alleged

excessive corporal punishment. Thus, there wadficigmt cross-corroboration.

Matter of Ashley G.
(2d Dept., 7/25/18)
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FAMILY OFFENSES - Hearsay Evidence

The Third Department holds that the hearsay exaeptn FCA 8 1046(a)(vi) for children’s
statements regarding abuse or neglect is not aydicn a family offense proceeding.

By its terms, that statute applies only in hearingder FCA Articles Ten and Ten-A. Courts
have applied the statute in custody and visitapooceedings where a child’s out-of-court
statements relate to abuse or neglect and arecisutty corroborated, but FCA Article Eight

essentially provides a civil forum to address cnahiconduct, and is generally utilized between
adult parties.

Matter of Kristie GG. v. Sean GG.
(3d Dept., 12/20/18)

Sealed Records

ABUSE/NEGLECT - Evidence - Sealed Criminal Records
SEALING

In this sex abuse proceeding, the Court deniesonelgmt father's motion to preclude a 911
recording that was entered into evidence beforddtieer was acquitted in the related criminal
proceeding and records were sealed.

The Criminal Procedure Law sealing statute appieesriminal matters only, in which the
standard of proof is beyond a reasonable doubteba@r, a 911 recording is not an official
record or paper covered by the sealing statute, thadsealing statute does not apply to a
recording legally obtained and entered into evigdmefore sealing.

The legislative intent was to protect acquittededefnts from stigma, not to permanently bar
evidence from related proceedings in family coarid the father’s interest in preclusion is
outweighed by the children’s right to be safe frpossible harm.

Matter of J.R.
(Fam. Ct., Bronx Co., 12/3/18)
(decision available on request)

Practice Note The Court cited, and distinguishédatter of Carolina K. 55 Misc.3d 352 (Fam.
Ct., Kings Co., 2016), where a 911 recording watsagmitted into evidence when offered after
the respondent had been acquitted in the crimiradgeding. The Court also noted that it was
not bound by the decision in Carolina K. (in whitie court also held that 911 recordings are
covered by the sealing statute).

Expert Testimony

ABUSE/NEGLECT - Appeals
- Expert Testimddggis Of Opinion
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The First Department rejects the agency’s contanti@t respondent’s appeal is not properly
taken from an appealable paper where, althoughndeabed a decision, the paper bears the
standard language advising that any appeal fronfdtder” must be taken within thirty days,
and is, in substance, an order finding that thédadm have been abused/neglected, which is
appealable as of right.

The Court also concludes that an expert’'s opini@t the child’s behavior and demeanor were
consistent with a child who has been sexually atbweas properly based on the testimony of
another social worker who was subject to cross-@xation, whose testimony was in evidence
and found to be reliable, and whose credibilitya$ challenged by respondent.

In re Samantha F.
(1st Dept., 2/21/19)

Practice Note The family court noted in its written opinion thithe expert had not spoken to the
child and had based her opinion on information eb&ined from conversations with a Legal
Aid Society social worker and the attorney for tteldren, “which is analogous to when a
medical expert renders an expert opinion basedmnnhation conveyed by other medical staff
or information contained in reports and recordse €ipert need not directly treat or interview
the patient who is the subject of their expert mpirf

Link to family court decision:

http://nycourts.gov/reporter/3dseries/2018/2018 260itm

* * *

CUSTODY/ABUSE/NEGLECT - Expert Testimony

The Fourth Department finds no error in the admisf a nurse’s testimony regarding the
cause of the child’s injuries where the nurse w@nbked as a registered nurse and certified as a
sexual assault nurse examiner, had performed bet@@and 40 sexual assault examinations on
children since receiving her certification, and l@eén training other nurses to be sexual assault
nurse examiners.

Matter of Valentin v. Mendez
(4th Dept., 10/5/18)

EXPERTS - Basis Of Opinion

In this medical malpractice action, the Fourth D&pant finds no error in the denial of
defendant’s motion to strike the life care plannmgert’s testimony on the ground that her
opinion was principally based upon the inadmissiarsay statements of plaintiff's treating
physician.
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Generally, opinion evidence must be based on facthe record or personally known to the
witness, but an expert is permitted to offer opintestimony based upon facts not in evidence
where the material is of a kind accepted in thégmsion as reliable in forming a professional
opinion, and, under the professional reliabilityception to the hearsay rule, may rely on
otherwise inadmissible hearsay if it is shown tothee type of material commonly relied on in
the profession and it does not constitute the @of#incipal basis for the expert's opinion.

Here, the expert reviewed legal documents and rakdecords; interviewed plaintiff about his
background, work history, injuries, and treatmeritee recommendations of his treatment
providers, and his level of independence in lighhis injuries; and discussed and reviewed the
elements of the life care plan with plaintiff's ateng physician. The expert testified that the
information upon which she relied was of the tymsmmonly relied on in her profession.
Although her discussions with the treating physigiaovided a basis for several components of
plaintiff's future medical needs, and the experkrewledged the extent of her reliance upon
those hearsay statements, the hearsay statemeastdbuien link in the chain of data upon which
she relied. She relied on the treating physiciar@sommendations, material in evidence
including medical records, professionally acceptediside sources such as a medical costs
database, and her own knowledge and expertise.

Tornatore v. Cohen
(4th Dept., 6/8/18)

Presumption Of Abuse/Neglect

ABUSE/NEGLECT - Presumption Of Abuse/Neglect
- Respondent/Perkegally Responsible

When the child Steven L. was four years old, hisheoTanya K. brought him to a hospital with
severe bruising and swelling injuries to his samo&and penis, and bruising on his left torso, right
thigh, and the tops of both his feet.

The Second Department concludes that the familytgooperly found respondent Dennis T. to
be a person legally responsible where Steven andnbiher had moved from South Carolina
into a motel with Dennis (and with Tanya’s sistemya K., and Dennis’s wife Deboara T. and
their child Unity T.) in New York only two weeksipr to the filing of the petition. During the
relevant period Dennis participated in Steven’®@ard was a regular member of the household,
acting as the functional equivalent of a parent.

The Court also upholds findings of abuse of Stewee upon a hearing against Dennis and
Tonya (Tanya has not appealed, and Deboara codsentimdings of neglect), and a finding of
derivative abuse of Unity made against Dennis,ngothat Steven'’s injuries were the result of
abuse and that only his mother, Dennis, Deboar, Tamya had access to him in the relevant
period. Dennis and Tonya failed to rebut the prgstion of culpability.

Matter of Unity T.
(2d Dept., 11/7/18)
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ABUSE/NEGLECT - Presumption Of Abuse
- Appeal - Standihggrieved Party

The family court found that petitioner establishedorima facie case of abuse against both
parents where the child, who was then four montts lead multiple fractured ribs in various
stages of healing. The court dismissed the petdgainst the mother but made a finding against
the father, concluding that the mother had satisfdg rebutted the prima facie case but that the
father had not.

The Fourth Department upholds the finding, notingt tthe presumption in FCA 8§ 1046(a)(ii)
extends to all the child’s caregivers, especialhewthey are few and well defined.

The father is not aggrieved by, and thus canndterige, the dismissal of the petition against the
mother.

Matter of Avianna M.-G.
(4th Dept., 12/21/18)

ABUSE/NEGLECT - Presumption Of Abuse
- Derivative Abuse
- Medical Child Ami(a’k/a Munchausen Syndrome by Proxy)

Upon a fact-finding hearing, the Court made findire§ abuse and derivative abuse against the
mother, and dismissed allegations of abuse anckciegs to the father.

Petitioner established a prima facie case of alibssugh expert and other evidence that
approximately twenty-one month old Amar, who wasbarematurely and had ongoing medical

problems, suffered acute liver failure after he \ga®n a toxic dose of acetaminophen while in

the hospital’'s general pediatric unit by someoneenthan medical personnel. Respondents
failed to rebut the presumption with evidence ofaanidental cause, or an underlying condition
that could explain the toxic acetaminophen levelaaunte liver failure.

Moreover, petitioner established that the mothes fine profile for medical child abuse (or
“MCA,” formally known as Munchausen Syndrome by Brp When factors typical of MCA
are present, such as a child’s prolonged illnegd wonfusing symptoms defying diagnosis,
recurring hospitalizations, surgery and other in@agrocedures, and dramatic improvement
after removal from the parent’s access and camtchave determined that the parent suffers
from MSP. Here, Amar’s condition improved while Was in a more closely monitored area in
the hospital, and, when one-on-one supervisioningguted after respondents were suspected
of MCA, there was no further suspected medical @abus
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However, the father had much less access to the ttan the mother did. She was an almost
constant presence at the child’s bedside duringdspitalization. While the father’s belief in the
mother’s innocence can, in retrospect, appear nasdu there is no evidence that he acted
unreasonably or imprudently.

With respect to derivative abuse, the Court ndtes the abuse of Amar took place from when
he was six months old through the time the petttiovere filed fifteen months later. The
mother’s conduct put the child at risk of deatlserious injury on multiple occasions. One of the
other children has a complicated medical historgluding a seizure disorder, receiving services
in school, and having a home health aide for diglitrs per day.

Matter of Greysen G.
(Fam. Ct., Bronx Co., 10/19/18)
http://nycourts.gov/reporter/3dseries/2018/2018 3B81%m

* * *

ABUSE/NEGLECT - Presumption Of Abuse/Expert Tesifmo

The child was alone with respondent father when stpped breathing. Respondent and a
neighbor who was a retired nurse attempted to césites the child, who was soon transported to
a hospital for emergency medical attention, ana #idifted to another hospital, where she was
diagnosed with venous sinus thrombosis (clottingaiwein draining blood from the brain),
bleeding on the brain and severe retinal hemorrgadihe child had no bone fractures, bruising
or other markings suggestive of abuse, nor wasetlagry direct proof that respondent had
behaved inappropriately toward the child. Neverbg] a pediatrician versed in child abuse
could find no explanation aside from non-accidetreima.

After concluding that the evidence at the factdiingd hearing, including the pediatrician’s
testimony, activated the presumption of abuse i\ BC1046(a)(ii), the Third Department
concludes that respondent rebutted the presumptitim expert testimony that the child’s
condition could have been the result of a natusdaste.

Petitioner did present rebuttal testimony by antlegimologist, who stated that the child’s
retinal hemorrhaging could not be explained bythe®ry advanced by respondent’s experts. But
the ophthalmologist admitted that retinal hemordsagould arise from causes other than trauma
and that the medical community was divided on wéetktinal hemorrhages were a secondary
effect of brain problems rather than the resulficéct trauma.

The Court confesses “puzzlement” at the family tedmding “that respondent’s experts were
somehow less credible because they felt strongbygm about his case to testify on his behalf
without receiving compensation.”

Matter of Liana HH.
(3d Dept., 10/18/18)
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Disposition/Permanency/Court-Ordered Services/Reasable Efforts/Orders Of Protection
PERMANENCY HEARINGS - Reasonable Efforts/ADA

The Court of Appeals concludes (and ACS concedes) the agency must comply with the
Americans With Disabilities Act when making reasoliesefforts to reunify children with parents
who are disabled.

However, ACS's failure to offer or provide certaearvices does not necessarily mean that it has
failed to make “reasonable efforts.” The ADA’s “semable accommodations” test is often a
time- and fact-intensive process with multiple lsyef inquiry. Permanency proceedings have
distinct purposes and procedures and thus aredhaapropriate forum to adjudicate affirmative
claims brought under the ADA. The family court shibnot blind itself to ADA requirements
placed on ACS and like agencies, and a court maly & the accommodations ordered by other
courts in ADA cases for guidance as to what isibdasr appropriate with respect to a given
disability. FCA 8 1089's ‘“reasonable efforts” standl and the ADA’s “reasonable
accommodation” requirement are in harmony in rengithat services be tailored to the specific
needs of people with disabilities. But even asdocoanmodations that might be required under
the ADA, the failure of ACS to offer or deliver sSuaccommodations by the end of a given
measuring period does not necessarily mean that #e&@Sviolated the ADA or failed to make
reasonable efforts under New York law.

Here, each of the ADA accommodations requested evaentually provided to respondent
mother. Some were not provided immediately uponuesty - sometimes because of
miscommunications, sometimes because of lack dbviethrough by respondent or ACS
personnel, and sometimes because processing kygthrough outside governmental agencies
does not happen overnight. Other accommodations pravided with substantial effort by the
court and respondent’s attorneys. But each requiesten was provided, and the permanency
goal presently remains “Return to Parent.” The fammourt took seriously respondent’s need for
services, was frustrated with ACS’s slow pace mvpting some of those services, and (aided by
respondent’s attorneys) did not let respondentsiago unmet.

Matter of Lacee L.
(Ct. App., 10/18/18)

ABUSE/NEGLECT - Self-Incrimination Issues

In this child protection proceeding, respondentédatappeals a dispositional order that prohibits
him from residing in the family home with his wiésd four children. Respondent came under
court jurisdiction for assaulting an unrelated teddor whom his wife was babysitting. After

respondent completed court-ordered services, thmafaent of Health and Human Services
recommended that respondent be allowed to retummehdhe prosecutor representing DHHS
disagreed and urged the court to continue only rsigesl visitation. The court concluded that
respondent’s failure to admit responsibility foe toddler’s injuries to his therapist as part &f hi
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services precluded him from returning to the fanhiyme and having unsupervised visitation
with his children.

On appeal, respondent argues that the trial cooidted his Fifth Amendment right against self-
incrimination when it conditioned reunification dms admission. The Michigan Court of
Appeals agrees.

The Court can reasonably conclude that an inculpatatement by respondent could be used in
the future by a criminal prosecutor. Any admisstonhis therapist would not be privileged
against disclosure in this child protection procegd

Even though respondent initially waived his Fiftm@ndment right to remain silent when he
testified and denied responsibility, there was #igent showing of compulsion at the
dispositional review hearing, where he had to chdmtween his liberty interests or his children.

The penalty exacted on respondent was obvious. &eardered to remain outside the family
home, was granted only supervised visiting timel @aas informed by the government that he
most likely faces the future termination of hisegraal rights to his four children. This could also
be self-defeating because an admission may leadronal charges that end with respondent
being taken away from his children due to incartena Even more, requiring respondent to
admit to the child abuse after he had alreadyfiedtat trial and denied any wrongdoing would
subject him to possible perjury charges.

The case is remanded so that the trial can consillethe facts and circumstances while
refraining from considering respondent’s persist@atm of innocence in connection with the
toddler.

In re Blakeman
2018 WL 5304949 (Mich. Ct. App., 10/25/18)

* * *

PERMANENCY HEARINGS - Reasonable Efforts/Ameridétis Disabilities Act

The Second Department, noting that the family coway properly look to the Americans With
Disabilities Act’s standards for guidance, conclutleat the family court properly determined at
the permanency hearing that reasonable effortbhead made to achieve the permanency goal of
reunification of the child and the mother.

Since the completion of the last permanency heapettioner facilitated supervised visitation
until it was suspended as a result of the motheetsons, and made reasonable efforts to find
services tailored to the mother’s specific needpeigioner understood them to be. Petitioner
referred the mother to a parenting class taugt8panish that could accommodate individuals
with cognitive limitations, but the mother failedl attend. There is no evidence in the record that
her failure to attend that class was attributablarty cognitive limitations, and, notwithstanding
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her alleged disability, she remained responsible ¢ooperating with and completing
recommended services.

Because the exact nature of the mother’'s diagnasdsher eligibility for certain services for
individuals with cognitive disabilities remainedadlear, she failed to demonstrate that she was
entitled to an order directing petitioner to pravidnd pay for services specifically tailored to
individuals with cognitive limitations. The mothatso failed to demonstrate that she required
“1:1 supportive counseling” in the form of home-bdscasework services. To the extent the
mother established that she was a qualified indaligvith a disability under the ADA, she failed
to establish that the agency failed to make reddenaccommodations for her disability or
disabilities or that she was entitled to futurecaomodations under the ADA.

Matter of Michael A.
(2d Dept., 7/11/18)

PERMANENCY HEARINGS - Permanency Goal/Supervisigpéndent Living Arrangement

A California appeals court holds that the juverdtaurt erred when it terminated dependency
jurisdiction with respect to the non-minor childchese the court mistakenly believed that the
child’s former foster parent could not be an appeip supervised independent living
placement. Nothing in the law disqualifies a forroaregiver as a SILP.

In re M.W.
2018 WL 4141275 (Cal. Ct. App., 4th Dist., 8/31/18)

* * *

PERMANENCY HEARINGS - Appeals
-gRt To Be Present

The Second Department holds that where a disppalti@rder has been issued after a
permanency hearing at which a child was erroneodsprived of his or her statutory right to
participate in person, the remedy would be to vath¢ order and remit the matter for a new
permanency hearing at which the child must be gerchto participate in person.

Here, however, the Court is unable to grant sudlefrbecause the permanency hearing and
resulting order were superseded by later permankaayings and orders, and it is undisputed
that the child was permitted to participate in persit those hearings. Moreover, the order at
issue directed the dispositional outcome the chddght and thus she is not aggrieved by that
order. The matter does not warrant invoking an pttae to the mootness doctrine, and thus the
appeal is dismissed.

Matter of Denise V.E.J.
(2d Dept., 7/11/18)
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ABUSE/NEGLECT - Corroboration/Experts
- Orders Of Protect

The Third Department upholds findings of sexual sgbwvhere the children’s out-of-court
statements were corroborated by an expert's cocluthat the children’s conduct was
consistent with behavior typically exhibited bytuies of sexual abuse.

The Court, addressing an order of protection rupnintil the child’s eighteenth birthday that
was issued against respondent step-grandfather,isvieated to the abused child through his
son’s marriage to the child’s mother, concludes$ #hstep-grandparent is not related to the child
by marriage for the purposes of FCA § 1056(4). Hmve8 1056(4) does prohibit such an order
if it is against someone who is related by bloodnewarriage to a member of the child’s
household; the matter must be remitted for the geepof determining whether that is the case
here.

Matter of Makayla I.
(3d Dept., 6/7/18)

ABUSE/NEGLECT/PERMANENCY HEARING - Contempt/Cotatef@d Services

Seventeen-year-old Kenneth, one of the subjectli@rilin this severe abuse case, suffers from
brain and spinal cord injuries as a result a cardaat in 2014. He is able to stand but cannot
walk independently, requires the use of a specw@lystructed wheelchair, and has only limited
use of his right hand. His speech is slurred, softl at times difficult to understand. His memory
is impaired as a result of the accident. He alsedesea multitude of individualized medical,
therapeutic, and educational services, includingsiglal therapy, occupational therapy, visual
services, medical follow-ups, trauma-informed tipgrand speech and language therapy. He has
the ability to use toilet facilities, with assist@nand on a schedule.

Upon a hearing, the Court holds the Commission&agfial Services in civil contempt, finding,
by clear and convincing evidence, that ACS violatieel provisions of a permanency hearing
order by failing to locate a home or other facilityat was appropriate for Kenneth’s needs, and
to coordinate his care, treatment, therapy, edoicatind other services he required. Kenneth
suffered harm as a result. ACS also violated FCAB5-a and 18 NYCRR 8§ 441.21(b)(1).

ACS’s defense was that it made good faith effastedmply but was unable to do so, but the
mere act of disobedience by ACS is sufficient tetai a finding. Moreover, ACS had more

than adequate time and resources. For instanéeCH had not delayed for such a protracted
period, Kenneth’'s wheelchair would have been cotefldong before the Court established
deadlines; ACS did seek an extension of time, hott umtil weeks after the wheelchair

measurements were to be completed and three déyre Ilee deadline for wheelchair delivery.
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The Court also rejects ACS’s contention that beeausventually complied with the order, the
Court cannot award a sum greater than $250. A@8staken in its assertion that the purpose of
a civil contempt sanction is to compel compliartbe; purpose is to compensate the injured party
for loss or interference with that party’s righits.any event, ACS failed to establish compliance.

A party who commits separate and distinct violatioh a court order, not incidental to a single
transaction or event, is subject to sanctions fait contempt for each violation. In addition,
separate penalties for civil contempt may be imgase a daily basis where, as here, the rights
of the child were diminished on a daily basis. Twurt imposes fines in the amount of $50 per
day for each violation, totaling $17,150.

Matter of Kenneth R.
(Fam. Ct., N.Y. Co., 1/28/19)
http://nycourts.gov/reporter/3dseries/2019/2019 4290tm

* * *

ABUSE/NEGLECT - Disposition - Violations/ModificatiOf Order
- Placement

The Second Department upholds the family court'slifired order of disposition (see FCA 8§
1061), which placed the children in foster care tu¢he mother’s violation of conditions of
disposition, noting that the court was not requiedind that the children were at imminent risk
of harm if returned to the mother’s care.

Matter of Jasir M.
(2d Dept., 12/26/18)

ABUSE/NEGLECT - Disposition/Motion To Modify
- Motion To Vac#&tect-Finding

In these neglect proceedings alleging domestienm®#, respondent father consented to an order
of fact-finding without admission pursuant to FCA@51(a), and the court later issued an order
of disposition releasing the children to the cugtotithe mother under ACS supervision for six
months, directing the father to complete certainnseling programs, and giving the father
supervised parental access with the children. Suiesely, the father moved pursuant to FCA §
1061 to modify the order of disposition so as tangra suspended judgment and to vacate the
order of fact-finding. The court granted the fathenotion.

The Second Department reverses, noting that ddsigiteuccessful completion of certain court-

ordered programs, the father failed to establisbdgmause given the serious and repeated nature
of his conduct and his lack of remorse for his@ati
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Matter of Alisah H.
(2d Dept., 1/16/19)

ABUSE/NEGLECT - Mental lliness
- Disposition

The Second Department upholds a finding of negldere, although this Court determined in a

prior proceeding that ACS failed to establish asehwonnection between the mother’'s mental
illness and actual or potential harm, in this pesieg there was evidence in the record that the
mother lacked insight into her mental illness asycpiatric hospitalizations and that her refusal

to cooperate with the prescribed treatment plasedthildren at imminent risk of harm.

The Court also rejects the mother’'s contention that family court acted in excess of its
jurisdiction or violated her constitutional right direct her own medical treatment when it
directed her to comply with medication managemenbmmended by her mental health service
providers, but did not order the forcible admiratibn of medication. However, the Court
clarifies the order of disposition by directing thmother to cooperate with medication
management as recommended by her mental healibesproviders.

Matter of Nialani T.
(2d Dept., 9/12/18)

ABUSE/NEGLECT - Motion To Modify Disposition/Vaciget-Finding

In a case involving an allegation that the fatheglacted the child by subjecting the mother to
acts of domestic violence in the child’s presened abusing alcohol, the Second Department
affirms an order denying the father’s motion to my@n order of disposition, which released
the child, upon consent, to the custody of the motinder ACS supervision, so as to grant a
suspended judgment, to vacate the neglect facinfindrder entered upon his consent without
admission pursuant to FCA 8§ 1051(a), and to disrfisspetition upon the expiration of the
supervision period.

Pursuant to FCA 8§ 1061, the Family Court may seteasnodify, or vacate any order issued in
the course of a child protective proceeding for @ause shown. Here, the father failed to
demonstrate that the requested relief would sérwehild’s best interests.

Matter of Jacob P.E.
(2d Dept., 6/27/18)

ABUSE/NEGLECT - Disposition - Release To Non-RespdrParent/Custody Orders
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In the neglect proceeding, the mother made an a&imisthat, when the proceeding was
commenced, she was suffering from untreated pdstpadepression with psychosis, and that
this condition had prevented her from providing ¢thdd with a minimal degree of care.

The Third Department concludes that the family tadid not err in releasing the child
temporarily to the father's care pursuant to FCA®4 and dismissing his petition for sole
custody. The Court notes that the father’s involeetmn the child’s life had been limited before
she was removed from the mother’'s care; that aeroofl protection directed the father “to
refrain from committing the crimes enumerated timdragainst his three other children for a
five-year period; that the subject child’s safetyuld be jeopardized if the mother was no longer
under supervision or receiving services, which doobt be ordered if the family court had
awarded sole custody to the father pursuant to FCiWcle Six; and that an award of sole
custody to the father would have permanently sépdthe child from her half siblings.

Matter of Mariah K.
(3d Dept., 10/18/18)

PERMANENCY HEARINGS - Child’s Right To Participatel Waive Participation/Age-
p@opriate Consultation

The Fourth Department, reaching the issue pursiaatite exception to the mootness doctrine,
holds that the Family Court had no authority to peimthe then fourteen-year-old child to
participate in a permanency hearing when the chidived his right to participate following
consultation with his attorney (see Family Ct AA@0-a[a][2]).

The statutory language is clear and unambiguouthoAgh the permanency hearing must
include “an age appropriate consultation with thad¢ (FCA § 1090-a[a][1]), that requirement
may not “be construed to compel a child who does wish to participate in his or her
permanency hearing to do so” (FCA § 1090-a[g]). Theice belongs to the child.

Matter of Shawn S.
(4th Dept., 6/8/18)

Special Immigrant Juveniles
SPECIAL IMMIGRANT JUVENILES
The family court granted the father’s guardiangsefition, but denied the father’'s motion for the
issuance of an order making findings that wouldbénahe child to petition for Special

Immigrant Juvenile status on the ground that thil ¢ho longer lives with either parent.” The
father again moved for the issuance of such anrpaae the court denied the second motion.
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The Second Department makes the SlJ-related fisdimaing, inter alia, that although the father
had previously moved unsuccessfully for the issaasfcan order, the law of the case doctrine
does not bind appellate courts; that the issuamce $I1J order is not dependent on the child
living with either parent; and that the child isdanger of being harmed by gang members if she
returned to El Salvador.

Matter of Rina M.G.C.
(2d Dept., 2/27/19)

SPECIAL IMMIGRANT JUVENILES - Dependency/Juvendgnguency Placement

The Second Department, with one judge dissentiggees with the family court that for
purposes of a request for special immigrant jueerstatus (SIJS) findings, respondent’s
placement in the custody of the Commissioner ofidddservices of the City of New York
following his juvenile delinquency adjudication doot satisfy the requirement of dependency.

The impetus behind the enactment of the SIJS schisnbe protect a child who is abused,

abandoned, or neglected and to provide him or h#r an expedited immigration process.

Respondent was not placed due to his status abused neglected, or abandoned child. His
violent acts and misconduct have resulted in paenfid terrible consequences to his victims. In
effect, respondent attempts to utilize his wronggei and the resultant juvenile delinquency
adjudication as a conduit or a vehicle to meetdépendency requirement for SIJS. The Court
“cannot fathom that Congress envisioned, intendedyroposed that a child could satisfy this

requirement by committing acts which, if committedadults, would constitute crimes....”

Contrary to the dissent’'s suggestion, the placenwni@a child in the “custody” of the
Commissioner of Social Services in a juvenile dglency proceeding is not the same as a
“custody” determination in a child custody procewpunder Family Court Act Article 6.

The dissenting judge asserts that the SIJS schenw undermined by granting specific findings
orders to abused, neglected, or abandoned chiloven whose custody the family court has
accepted jurisdiction in a juvenile delinquency qaeding. While the majority is concerned
about rewarding the child’s misconduct, a spedifidings order is not an award of SIJS. The
family court does not make an immigration deterrmamawhen it makes the requisite specific
findings. Those findings merely allow the eligiblehild to apply for an immigration
determination. Although New York does not equdtikdcen adjudicated as juvenile delinquents
with adults convicted of crimes, the majority himseffect, created an immigration consequence
to the juvenile delinquency adjudications of abuseeglected, or abandoned children. The
Court’s holding is so broad that it would precludsglected, abused, or abandoned children who
have committed much less serious misconduct, imotugraffiti, or marijuana possession, from
obtaining a specific findings order.

Matter of Keanu S.
(2d Dept., 10/17/18)
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SPECIAL IMMIGRANT JUVENILES

The family court granted the mother’'s guardianspagition, and issued Special Immigrant
Juvenile Status-related findings. Thereafter, thié&csubmitted an 1-360 petition for SIJS to the
United States Citizenship and Immigration Serviagich notified the child that the petition

would be denied due to several deficiencies irsffexific findings order. USCIS indicated, inter
alia, that because the family court failed to cdasithe child’s alleged involvement with the
MS-13 gang, the court did not make an “informedigien” that it would not be in the child’s

best interests to be returned to El Salvador.

In family court, the mother moved to amend the #medindings order to address the
deficiencies identified by USCIS. The court, ineeff, denied the motion without specifically
addressing any of the requested amendments.

The Second Department remits the matter for a hga@iven USCIS’s determination, the court
should have considered the merits of the motioit, had merit, amended the specific findings
order. The record is insufficient to determine wisetthe court considered the child’'s alleged
involvement with the MS-13 gang, which would notessarily preclude a finding that it is not
in the child’s best interests to be returned t&&lvador.

Matter of Jose S.J.
(2d Dept., 1/16/19)

SPECIAL IMMIGRANT JUVENILES

In this guardianship proceeding, the Second Departnreverses orders dismissing the
guardianship petition, and denying the child’s mwotifor the issuance of an order making
Special Immigrant Juvenile findings, and awardsrduaaship and makes the SIJ findings,
noting, inter alia, that the record supports aifigdhat it would not be in the best interestshaf t
child to return to Nicaragua.

The child averred that she was harassed by gangoersnmn Nicaragua, who threatened to hurt
her and “told me to watch myself,” that she wasidfrto go to the police “because the gang
members had friends in the police,” that she tad fother about the gang members, but her
mother was unable to protect her, and that sheafvagl that, if she returned to Nicaragua, the
gang members “will carry out the threats they madme.”

Matter of Grechel L.J.
(2d Dept., 12/26/18)
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SPECIAL IMMIGRANT JUVENILES
GUARDIANSHIP
JUDGES - Bias

In this guardianship proceeding in which the mosmrght findings that would enable the child
to petition for special immigrant juvenile statuke court refused to issue the findings and
dismissed the petition.

The Second Department reverses and remands thernfiatt new determinations before a
different judge, noting that in a guardianship meting, there is no express statutory
fingerprinting requirement or express requireméat locumentation pertaining to the Office of
Children and Family Services be presented, andhleatourt erred in dismissing the petition and
denying the motion for “failure to prosecute” based the mother's failure to submit

documentation regarding, inter alia, the child’soiment in school.

The court also improperly stated that the childotdd be speaking English a lot better” after
having been in the United States for two yearst the child should “make some friends who
speak English”; that if the child only spoke Spanisvhat are you gonna do, you're gonna be
hanging around just where you are”; and that thtd cfclan’t speak English, doesn’t go to
school, it's wonderful. It's a great country Amexit

Matter of A. v. P.
(2d Dept., 5/23/18)

GUARDIANSHIP
SPECIAL IMMIGRANT JUVENILES

The Second Department grants the guardianshipigretjitand the children’s motions for the
issuance of an order making the requisite dectaratind specific findings that would enable
them to petition for Special Immigrant Juvenilets$a concluding that the mother was not
required to demonstrate that she has “legal stattisis country” or had taken steps to obtain
such status to qualify as a guardian. An indivituksick of lawful status in the United States is
immaterial to the issue of his or her domicile atiterefore, his or her eligibility to receive
letters of guardianship. The record demonstratesntbther’s intent to permanently reside in
New York State.

Matter of Alan S.M.C.
(2d Dept., 4/11/18)

GUARDIANSHIP - Jurisdiction/SIJS Findings
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In this guardianship proceeding in which there ieguest for Special Immigrant Juvenile Status
findings, the Family Court holds that it has thensgurisdiction as the Surrogate’s Court would
have under Surrogate’s Court Procedure Act 170Zchwprovides jurisdiction to appoint a
guardian where the infant is a non-domiciliaryoé state but has property situated in the county
in question.

Here, the child is currently detained in New Mexidmt, although she has no real estate
property, substantial assets, or significant amaintoney in Kings County, she does have
personal property items, including her backpaoithohg, purse, wallet and medicines. That the
child’s property is de minimis should not stymier harisdictional right to pursue her
guardianship proceeding.

Matter of Christian J.C.U. v. Jorge R.C. et al.
(Fam. Ct., Kings Co., 5/17/18)
http://nycourts.gov/reporter/3dseries/2018/2018 5884tm

Destitute Children
DESTITUTE CHILDREN - Notice To Parents

The First Department concludes that the fathergidshow good cause to vacate the destitute
child findings on the ground that he was not seméh notice of the proceedings.

ACS made the requisite reasonable efforts to |daiae He was not listed on the children’s birth
certificates. An inquiry was made to the Putatiether Registry, which responded that no man
was listed on the registry for these children, #mal family court did not rule on the petitions
until that response was received.

Although ACS served paternity petitions and sumreensthe father concedes receipt of those
documents by relying on them now - he did not amsivem, appear on the return dates, or
otherwise communicate with ACS in response, and ghgtions were dismissed without
prejudice. His silence supports ACS’s conclusiaat ths whereabouts were, at the relevant time,
unknown; it is not sufficient that the mother magvé identified him as the alleged father in an
oral conversation with ACS.

In re Nitthanean R.
(1st Dept., 10/16/18)

Appeals

ABUSE/NEGLECT - Adjournment In Contemplation Ohidssal
- Appeals/WaiverRight To Appeal

The neglect petition alleging that the father knemwshould have known that the mother was
taking unprescribed drugs during pregnancy wasuadgsl in contemplation of dismissal. As
part of the ACD agreement, the father made a swdmission to the factual allegations in the
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petition, and the family court issued an ACD ortleat included a finding that the father had
admitted acts that constituted neglect. The coartticued placement of the child with the
grandparents under petitioner’s supervision.

Subsequently, the father violated the terms andlitons of the ACD order. The court vacated
the order, restored the neglect proceeding, anceraafthding of neglect, continued placement
with the grandparents, and placed the father upeltioner’s supervision.

The Third Department upholds the finding of neglddte family court was not limited to the
evidence presented at the ACD violation hearing pmagerly relied upon other evidence and
proceedings before it, including the father’s swadmission. The father, aware of the mother’s
drug addiction, failed to ensure that she did matsa drugs during pregnancy.

The Court rejects the attorney for the child’s emibn that the father's appeal must be
dismissed because he waived his right to appeleaBCD proceeding. While the waiver was
one of the conditions in the ACD order, the fanaburt had merely ascertained that the father
had reviewed the ACD conditions with his attornayd the record does not reflect that the court
mentioned the appeal waiver or its consequenceshatrthe father understood his appellate
rights and that the appeal waiver was not an autoroansequence of his admission. Also, it is
within this Court’s inherent authority to reviewyamatter involving the welfare of a child in a
family court proceeding.

Matter of Camden J.
(3d Dept., 12/27/18)

PERMANENCY HEARINGS - Appeal - Mootness

The Second Department concludes that the appaahemic insofar as the permanency hearing
order continued the foster care placement sincepsymanency hearings have been held since
then and that portion of the order has alreadyrexpi

However, the Court, agreeing with the First andrdidepartments, concludes that the portions
of the order which changed the permanency goal freumification to placement for adoption,
and directed the filing of a petition to termindke father’'s parental rights, are not academic.
The order altered the objectives to be sought hiiqeer in the course of future permanency
proceedings, and thus any new orders would beitbetdesult of the order appealed from, and
the issue of whether the order appealed from wapeprwill continue to affect the father’s
rights. The Court then affirms.

Matter of Victoria B.
(2d Dept., 8/8/18)

58



lll. FOSTER CARE/TERMINATION OF PARENTAL RIGHTS/AD OPTION

TPR: Unwed Fathers

TERMINATION OF PARENTAL RIGHTS - Unwed Fathers
ADOPTION - Consent

The First Department affirms an order which fouhdttrespondent was a notice-only father,
and, in the alternative, that he abandoned thel.clithe agency met its initial burden of going
forward, and respondent did not meet his ultimatedén of showing that his consent was
required.

The Court rejects respondent’s constitutional @mae to the financial support requirement of
Domestic Relations Law § 111(1)(d), noting that @eurt cannot determine the adequacy of the
notice respondent provided to the Attorney Geneaalj that, in any event, respondent has
furnished no grounds for finding the statute untituitsonal. Respondent contends that the
statute imposes a threshold requirement on unwidria but not on unwed mothers, but the
Supreme Court has upheld gender-based distinciiotise face of an equal protection claim.
Moreover, the statute is not unconstitutional agpliad, since the record establishes that
respondent failed to maintain substantial and oaiitig contact with the child since the child
entered foster care in 2012, and took no stepsatufest or establish his parental responsibility.

In re Elijah Manuel V.
(1st Dept., 5/29/18)

TPR: Collateral Estoppel
SEX CRIMES - Sex Offender Registration

In this Sex Offender Registration Act proceedingg Court of Appeals rejects defendant’s
contention that his acquittal of charges at hisgral trial relating to the acts at issue precluaes
finding, by clear and convincing evidence, thaehgaged in such acts.

Judge Rivera, dissenting, asserts that the Peoplsubject to the high clear and convincing
burden because a defendant’s liberty interest istalte and the risk level determination has
severe adverse consequences, and thus “the Pampletseek to elide this legislatively imposed
demanding burden by arguing it falls some slighasuee below the reasonable doubt standard.”
Moreover, the only reasonable conclusion is thaftiny rejected the complainant’s version with
respect to the penetrative and oral sexual conthattaccounted for the points assessed by the
SORA court.

People v. Quinn Britton
(Ct. App., 4/26/18)
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Practice Note This decision calls to mind the fact that an aitguin a criminal proceeding does
not have collateral estoppel effect in a termirmatd parental rights proceeding that is based on
the same conduct.

TPR: Guardian Ad Litem
TERMINATION OF PARENTAL RIGHTS - Mental lliness/@ian Ad Litem

In this termination of parental rights proceeditigging mental illness, the Fourth Department
finds reversible error where the family court fdil® appoint a guardian ad litem for the mother
when it became apparent that she was incapablesiting in her defense.

Although the mother’s attorney did not move for #ygpointment of a guardian ad litem, the

court may make such an appointment on its ownaiive. In any event, the mother’s attorney

did inform the court that the mother was unabladsist in her own defense and moved to strike
the mother’s incoherent testimony. The court grriteat motion, which was not opposed by

petitioner or the attorney for the child. This wasficient to alert the court to the issue of the

mother’s competence.

The mother, who had been diagnosed with, inter, althizophrenia, had been in and out of
psychiatric hospitals throughout her life. At thme of the child’s birth two years before the
termination proceeding, the mother had been coradhiib a psychiatric unit after being found
incompetent to stand trial in a criminal case. Bgrihe hearing in this proceeding, the mother
was involuntarily committed to a psychiatric urahd the matter had to be adjourned until her
release. During the mother’s brief testimony upesumption of the hearing, the court and the
AFC had to interrupt her repeatedly since her ars\we questions were nonresponsive and, at
times, completely nonsensical.

Matter of Jesten J.F.
(4th Dept., 12/21/18)

TPR: Hearsay Evidence

TERMINATION OF PARENTAL RIGHTS - Hearsay Evidergen8y Records
- Right Of Confrontation

In this permanent neglect proceeding, the Firstabepent rejects the mother’s objection that the
agency relied solely on hearsay progress notegadsof offering the testimony of agency
caseworkers with personal knowledge. The progresssrwere not the sole evidence supporting
the permanent neglect finding, which was also stppoby the mother's own testimony.
Moreover, the progress notes were properly admitteter the business records exception to the
hearsay rule and the agency properly relied on tisermeet its burden.

In re Elizabeth E.R.T.
(1st Dept., 1/10/19)
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Practice NoteIn In re Juvenile 843 A.2d 318 (New Hampshire 2004), the court hie&d there
was no violation of the State Constitution's Confation Clause in a termination of parental
rights proceeding in which the parent had no oppity to cross-examine the unavailable
caseworker who had prepared the case record upeh e petitioner relied.

* * *

TERMINATION OF PARENTAL RIGHTS - Adjournments
- Hearsay/Right Of Confrontation

In this permanent neglect proceeding, the Firstabepent finds no error in the court’s denial of
the father’s counsel's request for a continuancesaoure further testimony from a former
caseworker whose progress notes were admittedewittence. The caseworker had abruptly
resigned and moved out of state where she wasmenable to service of a subpoena.

In re Evan J.
(1st Dept., 11/13/18)

Practice Note Particularly where progress notes prepared bgteent and unavailable witness
comprise the petitioner’s entire case, the respainaeght try arguing that terminating parental
rights in the absence of any opportunity to confiard test the source of all the proof in the case
violates due proces€ompare Matter of M/B Child8 Misc.3d 1001(A) (Fam. Ct., Kings Co.,
2005) (Supreme Court’s decision @rawford v. Washingtomrticulates principles that caution
against expansion of traditional hearsay exceptiortsirtail litigant’s right to confront witnesses
in civil proceedings involving important interesgjch as the right to custody of one’s child)
with In re Juvenile843 A.2d 318 (New Hampshire, 2004) (@ewford no violation of State
Constitution's Confrontation Clause in terminatwinparental rights proceeding where parent
had no opportunity to cross-examine unavailablewasker who had prepared case record).

TPR: Diligent Efforts

TERMINATION OF PARENTAL RIGHTS - Diligent EffortslBre To Plan
- Parent With Intellectual Disabgs

In this permanent neglect proceeding involving @hapwith intellectual disabilities, the Court,
upon a hearing, finds insufficient evidence of #gency’s diligent efforts and the mother’s
failure to plan.

While the agency referred the mother to a multitofleervices, arranged regular visitation, put a
panoply of in-home services in place, gave writteotice to the mother of the many
appointments her special needs children had witticak mental health and service providers
and provided directions to those appointments, ipvjthe agency failed to do, however, was to
create and implement a service plan that was &gllty [the mother’s] specific needs.”

In Matter of Lacee L. (32 N.Y.3d 219), the CourtAgpeals recently examined the intersection
of the reasonable efforts requirement at a perngndrearing and the Americans with
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Disabilities Act, and concluded that courts mayklab the accommodations ordered by courts in
other contexts for guidance as to what is feagiblgppropriate with respect to a given disability.
The United States Equal Employment Opportunity Cassion has identified a broad range of
accommodations that may be appropriate for peoplt wtellectual disabilities in the
workplace. This includes training or detailed instions; having a trainer or supervisor give
instructions at a slower pace; allowing additiotale to finish training; breaking job tasks into
sequential steps; using charts, pictures or cofpmziding a tape recorder to record directions as
a reminder of steps in a task; using detailed adesdor completing tasks; providing additional
training when necessary; providing a job coach wha, inter alia, assist the employee in
learning how to do the job; and providing intensmenitoring, training, assessment and support.

Here, the agency has not taken steps to ensureirtfuaimation concerning the children’s
disabilities and services was presented in a matirr the mother could understand. She
requires ongoing education concerning her childr@volving needs, which is not something a
parenting skills class of limited duration with argculum not tailored to the children’s
individual needs, even one designed for intelldbtuhsabled parents, could satisfy.

The Court notes that the lack of expertise anduess when working with parents with
intellectual disabilities who are involved in thild welfare system is a pervasive national
problem. A 2012 report issued by the National Cdumie Disability makes recommendations
akin to ADA accommodations identified by the EEG®Z the employment context. The report
notes that permanency timelines which contemplagée dommencement of a termination of
parental rights proceeding if a child remains irecaore than 15 of the most recent 22 months
are unduly burdensome on parents with disabilitdsp may require more time to address the
concerns that led to removal of the children than-disabled parents. But the Court need not
consider whether diligent efforts must include mtran currently available services have to
offer, since the agency failed to make a refermalcritical services that were in fact available
through the Office for People With Developmentasdhilities.

The evidence also does not establish a failurdain. @he mother gained insight and developed
skills in response to appropriately tailored intartions. Since a parent with an intellectual
disability learns through repetition and at a sloywace, additional time to successfully master
certain skills would constitute a reasonable accodation. One of the children, who has
extensive special needs, had been in the mothars for nearly a year with the agency’s
consent. The mother’s failure to complete individt@nseling was not a barrier to reunification
inasmuch as there was no mental health conditientiiied which necessitated such counseling.

Matter of Xavier S. et al.
(Fam. Ct., Bronx Co., 1/9/19)
http://nycourts.qgov/reporter/3dseries/2019/2019 260Htm

* * *

TERMINATION OF PARENTAL RIGHTS - Reasonable Efforts
VISITATION
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A California appeals court upholds the terminatainthe mother’'s parental rights where the
court below, having issued a visitation order, sefiito force the 14-year-old child to visit her
mother.

When a child refuses visitation, it is the parentisrden to request a specific type of
enforcement, or a specific change to the visitabaer. Absent a request, it is not the court’s
burden to sua sponte come up with a solution taritractable problem. “Trial judges are not
mental health experts, nor child behavior experts.”

Here, the only enforcement mechanism the motheresied was a visit in a therapeutic setting,
which the court expressly permitted. The court eonitted mother to write letters to the child.
Those were reasonable efforts.

In re Sofia M.
2018 WL 3122024 (Cal. Ct. App., 4th Dist., 6/26/18)

* * *

TERMINATION OF PARENTAL RIGHTS - Diligent Efforts

The Second Department upholds an order terminati@dather’s parental rights on grounds of
permanent neglect, noting that although petitiodigk not make arrangements for parental
access, petitioner’s diligent efforts must not bé&richental to the best interests of the child. Both
children refused to visit with the father and, dawvatly, an order prevented petitioner from
scheduling parental access. Petitioner was notgateld to seek modification of the order
suspending parental access, and, moreover, ther fdith not oppose the motion that resulted in
that order and never sought modification of thesord

Matter of Shakira M.S.
(2d Dept., 2/27/19)

TERMINATION OF PARENTAL RIGHTS - Diligent Efforts

After a hearing, the family court found that thethey had neglected the children, Angalee and
Nyla, by failing to treat her own mental illnesdiieh resulted in domestic violence against
Angalee’s father, and an assault against a poffce=owhile visiting Angalee in the hospital. At
disposition, the family court placed Angalee intevare (Nyla now resides with her father) and
directed the mother to “continue with her mentaaltie services (counseling) and the anger
management component of such counseling until déenw therapeutically needed.” The
family court also directed the mother to submititpsychiatric evaluation and to comply with all
recommendations from the evaluation, including ro&iiibn management.

Upon a hearing, the Court dismisses a permanernectegetition involving Angalee, finding
insufficient proof of diligent efforts by the fosteare agency.
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The mother, adopted from a troubled home when sieawoung child, has a history of trauma
that at least contributed to her aggression, heébussts, her erratic behavior, and her self-
defeating actions, and she is a survivor of chit@dhsexual abuse. The agency should have
engaged in a meaningful clinical assessment, agd sbught appropriate services to address the
problems. Although the agency points out that thecke Ten dispositional order did not direct it
to make the referrals recommended in the courtctdirvaluation, “the agency mistakes Family
Court’s Article 10 dispositional orders to be amgs instead of floors.” The agency remained
responsible for conducting its own independent sssent to determine what additional
services, if any, were necessary. The individuatapy the mother was receiving was not the
kind of intervention recommended by the court clini

The foster parents interfered with the mother’sdiog with the child during her parenting time
at their home. The agency’s inexplicable insistethag the visits take place only at the foster
home, even after ACS directed otherwise, was areasmnable obstacle. When the visits
eventually were moved to the agency, the mother fnady positive visits with both girls
together, but the visits became too stressful mrdbe agency seems to have not used a
domestic violence protocol to keep the mother sgpdrfrom Nyla’s father. Thus the mother
was given no reasonable option other than to reégbasthe visits go back to the foster home.
There is no indication in the case record thatapency or ACS completed an investigation of
other resources the mother had proposed to supengisation, and the agency was never able to
get her a visiting coach or a spot in a therapedsitation program.

“The story told in these records, and argued bitipeeér in this litigation, is that [the mother]
has a fatal character flaw: she is a bad persoradmatl mother, and there is nothing more the
agency could have done to remedy her problems.nder was “obstinate, hostile, rude, and,
at times, scary.” She said horrible things to tleegkers and unacceptable things to her children.
According to the court clinic’s evaluation, her gnosis, even with recommended treatment, was
“guarded.” But “[f]utility is not an exception td¢ diligent efforts requirement.”

Matter of Angalee M.S.
(Fam. Ct., Kings Co., 6/27/18)
http://nycourts.qgov/reporter/3dseries/2018/2018 7310tm

TPR: Failure To Plan
TERMINATION OF PARENTAL RIGHTS - Failure To Plan
The Fourth Department concludes that, given thetsofinding that the father was incapable of
caring for the children based on his mental illpngke court erred in terminating his parental
rights on the additional ground of permanent neglec
The father could not be found to be mentally ill #dodegree warranting termination of his

parental rights and at the same time be found ve Faled to plan for the future of the children
although physically and financially able to do so.
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Matter of Norah T.
(4th Dept., 10/5/18)

TERMINATION OF PARENTAL RIGHTS - Failure To Plani&Of Abuse
PERMANENCY HEARINGS - Permanency Goal

A Pennsylvania appeals court reverses permanerdgrprand goal change/termination of
parental rights decrees.

The Court summarizes the case as follows: “Thercetoreplete with attempts by Parents to
meet the goals set by the trial judge, howevercsimtinued to put up barriers to reunification.
As an example, the trial judge stated at the Deeerih 2016 [permanency] hearing that she
wanted some testimony as to how the injuries hagbeHowever, at every hearing from March
2017 onward, she refused to allow such testima@ying that the failure of Parents to appeal her
earlier decision with regard to the etiology of N'dvinjuries was final and could no longer be
addressed. When the agency stated that Parentohmadied with their goals, the court said, ‘I'll
find that [P]larents are compliant. It doesn’t makie needle for me.” She further stated that ‘I
guess the other side of the conversation is idVéeher [in foster care] maybe | get closer to an
answer as to what happened instead of moving hgranodmom. . . . So, I'm not going to
consider kinship care.” When the agency determihetl kinship placement was available and
appropriate, the trial court ruled in May of 2017att grandparent visitation with N.M. is
immediately suspended; it is not in N.M’s continueelst interests to explore placement in
kinship care. In short, despite the goals of thédCRrotective Services Law, the trial judge
seems to have done everything in her power to atietihese parents from their child, appears to
have a fixed idea about this matter and, furthiee, grohibited evidence to be introduced that
might have forced her to change her opinion. Whhile court must take and does take the issue
of abuse of a child very seriously, the fact thétia judge tells parents that unless one of them
‘cops to an admission of what happened to the ¢hig are going to lose their child, flies in the
face of not only the CPSL, but of the entire boflgase law with regard to best interests of the
child and family reunification. We find that thecord herein provides example after example of
overreaching, failing to be fair and impartial, dmce of a fixed presumptive idea of what took
place, and a failure to provide due process totihe parents involved. Finally, the most
egregious failure in this matter is the refusal a@low kinship care, despite the paternal
grandmother being an available and approved sdorceame. The punishment effectuated by
the trial judge was, at best, neglectful and, atstyalesigned to affect the bond between Parents
and N.M. so that termination would be the naturalcome of the proceedings. This is an
extremely harsh penalty for parents who have cadpl every way with the requirements of
the CPSL.”

In re N.M.
2018 WL 2076995 (Pa. Super. Ct., 5/4/18)

* * *
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TERMINATION OF PARENTAL RIGHTS - Denial Of AbudélBerimination

In this termination of parental rights proceedittte New Hampshire Supreme Court finds no
violation of respondent parent’s State or Fedeosistitutional right against self-incrimination

where the trial court, in finding that respondeadmot corrected the conditions that led to
findings of child abuse and neglect, drew an adven$erence from respondent’s failure to
acknowledge wrongdoing throughout the abuse ankkctggroceeding.

The court’s findings were based solely on evideoiceexual abuse perpetrated by respondent
and the child’'s father. At the TPR hearing, thertdweard testimony from the agency that the
first step respondent had to take to correct thesaland neglect was to “[aJcknowledge that
there is a problem.” Even though the court informespondent that, under a State statute, her
testimony would not be admissible in the criminedgeeding, respondent failed to avail herself
of the protection provided by the statute. Becahbsecourt in a TPR proceeding must determine
beyond a reasonable doubt whether the parent leg fa correct the conditions that led to the
finding of abuse or neglect, a parent's ability doknowledge the abusive or neglectful
conditions may be a relevant factor in making ttatermination. Without the discretion to
consider the parent’s silence, the court may bélenm meaningfully determine whether the
parent has corrected the abusive or neglectfulitond.

The Court’s decision should not be interpreted ggr@a/ing a per se rule or condition that
requires a parent to admit to wrongdoing to regaistody of her child or to maintain her
parental rights. Rather, the Court holds only thattrial court is permitted to draw an adverse
inference from a parent’s failure to acknowledgemwgdoing where such an inference is relevant
to determining whether to terminate parental rights

Inre C.O.
2019 WL 405957 (N.H., 2/1/19)

Mental lliness
TERMINATION OF PARENTAL RIGHTS - Mental lliness&tkp estimony

The Court terminates respondent mother’s parerghts on mental illness grounds. While the
mother’s expert witness believes that the mothenigrovement in functioning, including her
step-down in supportive living, her completion afep support training, and her reduction in
Klonopin use, makes it possible in the future fer to be well enough to be reunited with her
children, the Court gives more weight to the testignof petitioner’'s expert withness, who sees
the mother’s host of illnesses as chronic in natwreh the potential for setbacks given her mood
dysregulation.

The mother has amassed a noteworthy skill setlpher manage the symptoms that she regular
encounters. She has undertaken steps over théwlasto three years to address her serious
mental health impairments, and has made some stildegaining incremental levels of
independence. But unfortunately, and arguably maogtortantly, she continues to lack
significant insight into how she would handle thiessors of raising two teenage children with
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their own trauma and issues, and younger childriea ave chosen to have no interaction with
her in a year-and-a-half, all while managing hentendous mental health challenges.

Matter of the K. Children
(Fam. Ct., Rockland Co., 1/14/19)
http://nycourts.qgov/reporter/3dseries/2019/2019 150Htm

TPR: Disposition/Intervention
TERMINATION OF PARENTAL RIGHTS - Disposition/Violas - Hearing Requirement

In this permanent neglect proceeding, the Thirdddpent agrees that the mother violated the
terms of the suspended judgment, but concludeshkaiamily court erred in failing to make a
best interests finding after hearing evidence irggato the child’s present circumstances and
relationship with respondent, and the effect ugenchild of the termination of parental rights
and a potential adoption. The matter is remittedaftull dispositional hearing.

Matter of Cecilia P.
(3d Dept., 7/5/18)

TERMINATION OF PARENTAL RIGHTS - Disposition

In this permanent neglect proceeding, the Thirddd@pent rejects the parents’ contention that
the family court should have granted them a suspepeaigment instead of terminating parental
rights.

The mother had recently completed an inpatientrireat program for her alcohol and cannabis
dependencies and had established a medicationerdurireat her mental health disorders, but
had been sober for only 55 days, had not yet rebshetained remission and was at a high
statistical likelihood of relapse during the fiygtar following rehabilitation.

The father was incarcerated with a conditionalaséedate of April 5, 2017 and a maximum
release date of April 5, 2018. Although he tedtifiat he completed an alcohol and substance
abuse treatment program, reunification with thddcfollowing his release from prison hinged
on his ability to implement plans to apply for tesngry financial assistance, secure suitable
housing for the child, continue treatment for aldohnd substance abuse and mental health
issues, avoid triggers from his old lifestyle, obtais general equivalency diploma and apply for
full- or part-time employment.

The young child needed permanency after two yesisster care.

Matter of Brielle UU.
(3d Dept., 12/13/18)
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CUSTODY - Post-TPR Intervention By Former FostaeRts
TERMINATION OF PARENTAL RIGHTS

In this custody proceeding filed by the maternangimother after the parents executed judicial
surrenders, the Court holds that the former foptents do not have standing to seek to
intervene in proceedings pursuant to SSL 8§ 383{®revtwo of the children were in the former
foster parents’ care for some twenty months, aedytlungest child was in their care from the
time of his birth until he was seventeen months bld, at the time the motion to intervene was
filed, the children were in another foster home &ad been out of the former foster parents’
home for some two years.

“Where there is more than just a nominal breakhm tivelve-month period, the bond between
the children and the foster parents is broken haddster parents' legal interest in the childeen i
no more.”

Matter of Cart v. Madison County DSS
(Fam. Ct., Madison Co., 6/15/18)
http://nycourts.gov/reporter/3dseries/2018/2018 938itm

* * *

TERMINATION OF PARENTAL RIGHTS - Disposition - Hiegr
- Quality Of Adoptive Home

In connection with the dispositional hearing insthpermanent neglect proceeding, the
Department of Social Services has moved to quastbpoena in which the mother seeks the
testimony of a DSS supervisor who is allegedly femivith the foster home where the children
currently reside.

The Court denies the motion, concluding that thetirteony is necessary and relevant to a
determination as to the children’s best interedtsniting evidence pertaining to the
qualifications of a potential adoptive foster pdren appropriate, as the question is whether
termination is in the children’s best interest, mdtether the children are in the best possible
foster placement. However, testimony has beentetidrom a caseworker regarding potential
safety concerns within the foster home, and thesstipervisor’s testimony pertaining to other
children within the foster home is relevant andemnat.

Although the Court previously denied access tongxpertaining to the foster parents, there is
an inherent difference between the release of denfial documents and the testimony of a
witness.

Matter of G.R. and J.R.
(Fam. Ct., Onondaga Co., 5/24/18)
http://nycourts.qgov/reporter/3dseries/2018/2018 5B3itm
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TPR: Appeals

TERMINATION OF PARENTAL RIGHTS - Disposition/Child/ishes
- Appeal - Record On Appeal/NewtEa

The First Department affirms an order that, upofinding of permanent neglect, terminated
respondent mother’s parental rights and committesdocly and guardianship of the child to the
agency and the Commissioner of Social Servicemgthat although the thirteen-year-old child
previously stated that she opposed adoption, thisgtGnay take into consideration her current
desire to be adopted by her long-term foster mother

In any event, notwithstanding the child’s previ@mpposition and the possibility that the foster
mother would not be willing to adopt, terminatioasun the child’s best interests following over
ten years of failed attempts at reunification witte mother while the child was thriving in foster
care.

In re Bianca J.N.
(1st Dept., 11/15/18)

Indian Child Welfare Act
INDIAN CHILD WELFARE ACT

From an ABA Journal article:

A Northern Texas federal district court struck dgpertions of the Indian Child Welfare Act last
Thursday, finding that the disputed sections veltdte Fifth Amendment’'s equal protection
guarantee by mandating racial preferences.

In Brackeen v. Zinke, Judge Reed O’Connor of thertt® Fort Worth division ruled that the
ICWA categorizes children in the child welfare gystaccording to race, not membership or
eligibility for membership in a tribe, making thopeovisions illegal racial preferences. He also
struck down a portion of the ICWA that gives tribd® right to intervene in child welfare
proceedings, as well as recently enacted regulatibeg implementing the ICWA.

“No matter how defendants characterize Indian $rb@/hether as quasi-sovereigns or domestic
dependent nations—the Constitution does not pdrdiain tribes to exercise federal legislative
or executive regulatory power over nontribal pesson nontribal land,” the judge wrote in his
opinion.

Brackeen was filed not only by three foster farsilseeking to hold on to children and a birth
mother of one of the children but also the statebexas, Louisiana and Indiana, which say the
ICWA usurps the authority of state child welfareeages and courts. As the ABA Journal
reported in October 2016, the ICWA is unpopular aghneome foster and adoptive families, as
well as politically conservative interest groupsieOsuch group, the Goldwater Institute, tried
unsuccessfully to overturn the ICWA in a prior lantsCarter v. Washburn.

Brackeen makes some of the same arguments (andupasrted by an amicus brief from the
Goldwater Institute). The plaintiffs argue that t&WA violates equal protection rights by
imposing a race-based test for where a child witliaive background should be placed: first
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with extended family, then other members of thdd&hiown tribe, then other Native people,
and, if none of those options are available, to atmgr fit placement. Courts may depart from
these preferences if they find good cause. Thes pthintiffs argued, is an impermissible race-
based preference.

O’Connor agreed, rejecting arguments based on leasesaying Indian status is a matter of
political affiliation with a tribal government ragh than race. Rather, the judge said, the ICWA
uses ancestry as a proxy for race, which was fddmdn a 2000 Supreme Court decision, Rice
v. Cayetano, on Native Hawaiian rights. The judgeed that the ICWA applies to children who
are merely eligible for membership in a tribe aagéha biological parent who is Native. That's a
racial requirement requiring strict scrutiny, thelge said, and the government didn’t show the
ICWA was narrowly tailored enough to withstand teetutiny.

The judge also found that the ICWA is an unconstihal delegation of Congressional power to
tribes, an argument made by the three states. CWAl permits Indian tribes to intervene in
state child welfare cases and dictate their prefeplacements; the states argued that it therefore
violates the Constitution’s mandate that all legjisie powers are vested in Congress. O’Connor
agreed, adding that the ICWA regulates states,imdividuals, which is beyond Congress’s
constitutional powers.

The federal Bureau of Indian Affairs released @&fostatement Oct. 8 reiterating its support for
the ICWA and opposing “any diminishment of ICWA’epections for Indian children, families
and tribes.” A joint statement from four Native Anoan groups, including the National Indian
Child Welfare Association, said the ruling ignordecades of precedent and the direct
government-to-government relationships betweemsrdnd states or the federal government.
The Goldwater Institute and Indian law professortthtaw L.M. Fletcher of the Michigan State
University College of Law are expecting an appeal.

Brackeen v. Zinke
2018 WL 4927908 (N.D. Tex., 10/4/18)

Adoption: Certification Of Adoptive Parent
FOSTER CARE/CHILD CARE - Employment Bar Due To iCbam

In 1988, petitioner pleaded guilty to attemptedosec degree robbery for trying to snatch a
woman’s purse. As a result, she was permanentlyudidied from working at any licensed
childcare facility in Washington pursuant to redwias promulgated by respondent Department
of Early Learning.

A sharply divided Washington Supreme Court holdat tim light of petitioner's particular
circumstances, the regulations prohibiting anyvittlialized consideration of her qualifications
at the administrative level violate her federahtitp procedural due process as applied.

The Court notes, inter alia, that the convictioroiger 30 years old, but the regulations treat
petitioner identically to a person who has recerntiynmitted multiple acts of child abuse and
give no weight to the fact that she was 22 yeatsabthe time of her offense; that psychological
and neurological studies show that the parts obtaen involved in behavior control continue to

develop well into a person's 20s; that, at the tohthe crime, petitioner was addicted to drugs,
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in domestic violence relationships, and in and ofithomelessness; that because the sole
disqualifying conviction occurred long ago undacemstances that no longer exist, it is highly
likely that petitioner's permanent disqualificatias erroneously arbitrary; that, properly and
fairly conducted, an individualized determinationl wnsure that even if petitioner is ultimately
disqualified, it will not be arbitrary but, insteatle based on her character, suitability, and
competence to provide child care and early learsienyices to children; that Washington law
provides that a conviction of robbery results irycan five-year disqualification from foster care
license eligibility; and that judicial review doe®t provide sufficient procedural protections
given the high risk of erroneous deprivation raagltfrom the extraordinarily high burden of
showing beyond a reasonable doubt that the regugtvere unconstitutional.

A concurring judge, providing the deciding voteyds a substantive due process violation rather
than a procedural due process violation.

Fields v. Department of Early Learning
2019 WL 759695 (Wash., 2/21/19)

71



IV. CUSTODY/GUARDIANSHIP/VISITATION

Petition
VISITATION - Petition/Dismissal With Prejudice

The Third Department upholds the family court’sndissal of a pro se visitation petition for lack
of subject matter jurisdiction, but concludes thiate the determination was based solely upon a
review of the sparse pro se petition and withoatineng the merits, the court erred in dismissing
the proceeding with prejudice.

Matter of David EE. v. Laquanna FF.
(3d Dept., 1/17/19)

Jurisdiction
CUSTODY - Jurisdiction

The Fourth Department reverses an order dismisaiitigout prejudice the father’'s custody
petition on the ground that Pennsylvania is the én@tate of the children and custody matters
were pending in Pennsylvania, agreeing with thieefathat the family court failed to follow the
procedures required by the UCCJEA.

The court, inter alia, failed to create a recordt®icommunication with the Pennsylvania court.

The summary and explanation of the court’s deteation following the telephone conference

with the Pennsylvania court did not comply with 8tatutory mandate to make a record of the
communication between courts.

Matter of Beyer v. Hofmann
(4th Dept., 5/4/18)

FAMILY OFFENSES - Jurisdiction/UCCJEA

In this family offense proceeding, the Fourth Déyp@nt concludes that the family court had
emergency jurisdiction under DRL § 76-c(1), notitgt the statute applies to emergencies
involving parents; that the petitions allege adtploysical violence perpetrated by the father
against the mother, resulting in her hospitalizatioan intensive care unit for several days; and
that although the father was incarcerated in Féomad thus posed no immediate threat, the
mother, who had been hospitalized for several dagssuffered significant injuries, including a
subdural hematoma, had no knowledge regarding whenfather would be released, and
relocated to New York to be with family, who coudddlp her with the then 11-month-old child,
and to be safe in the event the father was released
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The Court rejects the father’s inconvenient foruiguanent, noting that the inconvenient forum
statute applies only after it is determined thabart has subject matter jurisdiction.

Matter of Alger v. Jacobs
(4th Dept., 2/1/19)

Standing

CUSTODY/VISITATION - Standing
- Equitalistoppel
- Attorniegr The Child

Petitioner K.G. claims that she is a parent wiinding to seek custody of and visitation with the
adopted child of respondent C.H., K.G.’s now extpar. K.G. is not biologically related to the
child, who was born in Ethiopia, nor did she adthg child. K.G.’s claim is predicated upon
Matter of Brooke S.B. v. Elizabeth A.C(€8 N.Y.3d 1), which expansively defines “parent”
under Domestic Relations Law § 70. K.G. claims iha2007, the parties had an agreement to
adopt and raise a child together, while C.H. claihz the 2007 agreement terminated when the
parties’ romantic relationship ended in 2009, befitre child was first identified and offered for
adoption to C.H. in March 2011. K.G. also claimatthased upon the relationship between her
and the child, which developed after he came to Nevk, she has standing under principles of
equitable estoppel, and, alternatively, that thétenghould be remanded because the trial court
improperly truncated the record on equitable estbpp

The First Department first notes that altholjlookeinvolved children conceived via artificial
insemination, the reasoning applies with equal dois this case. However, the purpose
of Brookeis to protect parental relationships in nontradiéil families, not to mechanically
confer standing at a time when the parties newended to co-parent. The requirement that the
plan be in effect at the time a child is identifdoles not add any heightened barrier for same-sex
families. It applies equally to non-married, nongiie parents, whether in same sex or
heterosexual relationships. Here, the trial coudpprly determined that the parties’ mutual
intention to raise an adopted child together dilsuovive the end of their romantic relationship.
The Court rejects K.G.’s argument that if partiggea to jointly conceive or adopt and raise
children, the agreement provides standing no maliercircumstances. That would result in
perpetual standing to seek custody and/or visiategardless of whether and for how long
before the conception and/or adoption the partieatvtheir separate ways, and regardless of
what the parties actually intended.

The Court agrees that the record is incomplete veisipect to equitable estoppel. And, although
the appointment of an attorney for the child icBsonary, it is commonplace and should be the
norm where the issue raised is equitable estopgeth requires a determination of what is the

best interests of the child. (In a footnote, thenCobserves that “the nature of equitable estoppel
in some circumstances may require substituted jedgrinecause the petitioning adult may be a
stranger to the child.”) Nonetheless, facts abdut the child regards as his or her parent may be
elicited from the child his or herself. There ahlerative means to obtaining this information,

including a forensic evaluation or a Lincoln hegriiThe trial court denied repeated requests by
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K.G.’s attorney for appointment of an attorney the child, a forensic evaluation and/or
alLincoln hearing.) Here, the child’s voice is totally sil@mthe record.

The underpinning of an equitable estoppel ingusrwhether the actual relationship between the
child and relevant adult rises to the level of pdneod. Anything less would interfere with the
biological or adoptive parent’s right to decidetwithom his or her child may associate. It may
be that in this case the issue of C.H.'s consenbrines a predominant consideration in the
ultimate determination of whether equitable estbppa be established.

Inre K.G. v. C.H.
(1st Dept., 6/26/18)

CUSTODY/VISITATION - Standing

Three parties - the biological mother, the biolagiather and the father’'s husband - agreed to
conceive and raise a child in a tri-parent arrargggmrhe two men alternated the delivery of
their sperm day by day to artificially inseminatee tmother, and the three parties jointly
announced their impending parenthood when she legaegnant. The three parties jointly
chose and paid for the midwife, were present whenchild was born, and selected names for
the child that recognized all three parties. Thedhparties agreed on a pediatrician and on a
health insurance plan, and were all present ahdispital when the child needed hernia surgery
at the age of two months. The father and his husbarrently enjoy regular parenting time with
the child.

The Court, relying orMatter of Brooke S.B. v. Elizabeth A.C(@8 N.Y.3d 1), concludes that
under the circumstances of this case, the fathar&and has standing to seek custody and
visitation and sets the matter down for a bestastehearing.

If, in the future, a proper application for a deatéon of parentage is made and there is a need
for a determination of parentage - for instanceute on a request for child support - the Court
may address that issue. There is not currentlyNsewy York statute which grants legal parentage
to three parties, nor is there any New York casedeecedent for such a determination.

Matter of David S. v. Samantha G.
(Fam. Ct., N.Y. Co., 4/10/18)
http://nycourts.gov/reporter/3dseries/2018/2018 1P8itm

* * *

CUSTODY/VISITATION - Standing/Dismissal For FaillieEstablish Prima Facie Case
- Right Tounsel/Attorney For Child

In a proceeding in which petitioner seeks jointtodg of, and visitation with, five children who
were born to respondent and conceived by the inggian of fertilized eggs, the Fourth
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Department finds reversible error where, at thechimion of petitioner’'s case at a hearing on the
issue of standing to seek custody, the Refereaegtaiespondent’'s motion pursuant to CPLR
4401 to dismiss the petition.

With respect to a motion to dismiss for failureegiablish a prima facie case, the evidence must
be accepted as true and given the benefit of eeaisonable inference which may be drawn. The
guestion of credibility is irrelevant, and shouldtrbe considered. Here, the Referee made
credibility determinations and weighed the probativalue of the evidence in making a
determination. The Referee did not err in bifurgtthe hearing and limiting the preliminary
inquiry to the issue of petitioner’s standing telseustody.

The Referee erred in failing to appoint an attorfaythe children under the circumstances of
this case.

Matter of Demarc v. Goodyear
(4th Dept., 7/6/18)

CUSTODY - Same-Sex Couples/Standing
- Relocation/Interference Withrént-Child Relationship

Joseph P. and Frank G. were domestic partners etroited Joseph’s sister, Renee P.-F., to
execute a surrogacy contract in which she agreds tonpregnated with Frank’s sperm and to

terminate her parental rights so Joseph could ath@pthild or children. Renee gave birth to

fraternal twins. During the first four years of tlhildren’s lives, Joseph and Frank equally

shared the rights and responsibilities of parerdhadthough Joseph did not legally adopt. The
children regarded Joseph and Frank as their paramtsRenee frequently saw the children. In
early 2014, Joseph and Frank separated, and tligerhcontinued to reside with Frank. Joseph,
acting in a parental role, visited and cared fa thildren on a daily basis. However, in May

2014, Frank suddenly refused to allow Joseph oeRe&a have any access to the children, and,
in December 2014, Frank moved to Florida with thiédeen without informing Joseph or Renee,

or commencing a custody proceeding.

After Renee petitioned for custody, Joseph pet#iibnio be appointed guardian, and Frank
petitioned for custody and permission to reloctite,family court denied permission to relocate,
and, after Joseph withdrew his guardianship petitind filed a petition for custody, the court
denied Frank’s motion to dismiss and determined dlbaeph had standing to seek custody or
physical access. Upon Frank’s appeal, which wasdhaféer the Court of Appeals’ decision in
Matter of Brooke S.B28 N.Y.3d 1), the Second Department determinatl 3bseph established
standing and remitted the matter for a full heammgthe custody petitions. The family court
awarded custody to Joseph.

Noting first that the law of the case doctrine barank from raising the standing issue, the
Second Department affirms. Frank's refusal to alld@seph to have any contact with the
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children, and relocation without informing Josemonstitutes willful interference with the
relationship between the children and Joseph asdsa strong probability that Frank is unfit.

Matter of Renee P.-F. v. Frank G.
(2d Dept., 5/30/18)

Mental Health Evaluations

VISITATION - Summary Judgment
- Mental Health Issues/Report

The First Department reverses an order that grahtednother's motion for summary judgment
and suspended all visitation and contact of ang kietween the father and the parties’ child.
The court relied solely upon its in camera intewiith the child and its review of the motion
papers and some portion of the court file.

While the father repeated some claims he had madegdprevious proceedings, he also made
new allegations, denied that the child’s currerstrdss was caused solely by his actions, and
urged that the full forensic evaluation previoustglered on consent be completed before the
court ruled on the petitions. The court impropexdysidered a previous Mental Health Services
report, since it was not referenced in or attadiwedny motion papers; was neither sworn nor
certified and thus not in admissible form, as iguieed on a motion for summary judgment;
contained inadmissible hearsay; and was not suljectoss-examination. Moreover, the MHS
report did not state conclusions with a reasondelgree of psychological certainty; was not
based on an interview with the child or consultatwith the child’s therapist; noted that the
father acknowledged that his conduct was one faottire child’s anger toward him and that the
mother acknowledged that she had not consistehilded the child from her anger toward the
father; and recommended only that the parties ooatin family therapy and that the father and
child each continue in individual therapy.

The court also improperly considered therapistsworn letters, which were not attached to
motion papers, and contained inadmissible heaiayeover, the letters failed to establish that
there were no material facts in dispute and thatntiother was entitled to relief as a matter of
law. The therapists’ observations were not a stutetfor a formal and neutral forensic mental
health evaluation, and did not establish that susipa of all contact between the father and
child was in the child’s best interests.

In re Kenneth J. v. Lesley B.
(1st Dept., 10/4/18)

CUSTODY - Expert Testimony/Mental Health Issues

The Third Department concludes that although thkl’'shtreating sexual abuse counselor had
not conducted a formal custody evaluation, the tcdigk not err when it allowed the counselor,
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who was qualified as an expert in sexual abuséntiea, to state an opinion that the child had
been sexually abused, and opine upon the respdittiess of each parent as custodians. A court
may not delegate its ultimate responsibility toedetine what custodial arrangement will best

serve a child’s best interests to a psychologicalpsychiatric expert, and the custody

recommendations of such experts are not determ@aut such recommendations are worthy
of serious consideration when they are based upidermce in the record.

The counselor had conducted 17 treatment sessiaths tiae child for the purpose of an
“extended assessment” to determine whether arnyitipgr child had suffered had been caused by
sexual abuse or by an accident. The mother paat&ibin nine of these sessions and the father
participated in two sessions. Based upon clinicgdressions formed during these sessions, the
counselor opined that the child had been sexuallsed. She further opined that although she
could not determine who had abused the child, abief was not the perpetrator, and the mother
had coached the child to claim that the father &#laased her. She based her opinion regarding
coaching upon statements made by the child, andhitéd’s behavior in the mother's company,
including clinginess, a strong unwillingness toamape from the mother, and “bizarre laughter.”
She opined that she did not believe the motheramaappropriate custodian because of her lack
of stability, and that the father was an appropr@istodian; he had permitted the child to come
to counseling although the sexual abuse allegatiaalsoriginally been made against him, had
not made disparaging remarks and had “allowed thegss to proceed in a healthy manner and
... ha[d] given [the] child the chance to heal.”

Matter of Donald G. v. Hope H.
(3d Dept., 4/5/18)

Evidence/Witnesses/Lincoln Hearings

CUSTODY/VISITATION - Lincoln Hearings/Child’s Wishe
- Right Tounsel/AFC Duties

The Third Department upholds an award of joint adgtwith primary physical custody to the
mother and parenting time for the father. Notingttthe mother’s contention that there should
have been a Lincoln hearing for the older childpigeserved since the mother’'s counsel
“support[ed]” the attorney for the children’s regtiéor the hearing, a three-judge majority finds
no error in the family court’s failure to conductimcoln hearing.

The family court noted that the testimony from taet-finding hearing was “not remarkable nor

extremely disturbing” and did not raise “any reags,” and the record was sufficiently

developed. Although the wishes of the older chittlip was nearly eleven years old at the time,
were entitled to consideration, that was just @otdr and is not dispositive.

The dissenting judges assert that there is nariesy or evidence revealing the preferences of
the older child, or indication that the family cbuconsidered the child’s wishes, and
consideration of a child’s wishes is not limited uausual or disturbing circumstances. The
attorney for the children said that the older childs “very articulate” and believed that an
interview with her would be “enlightening.” The @they for the child must help the child
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articulate his or her position to the court, anthobng a Lincoln hearing is often the best way to
fulfill that obligation, and sometimes is the onlkay to protect the child’s privacy. Such a
request ordinarily indicates that the attorneytfa child is aware of a need for such a hearing,
and thus a hearing should be denied only for sowadons. The older child had personal
knowledge of matters that had given rise to thenedsé concerns, and, without input from either
the older child or the attorney for the childrehe tfamily court significantly expanded the
father's parenting time beyond the schedule that teanporarily in effect while the litigation
was pending.

Matter of Lorimer v. Lorimer
(3d Dept., 12/20/18)

CUSTODY - Lincoln Hearings/Child’s Wishes

The First Department upholds an award of custodpédfather, noting, inter alia, that the court
did not err in declining to conduct an in camertetview of the child because the child’s
attorney stipulated that the child loved both ptsemd did not prefer to live with one rather than
the other.

The child’s purported change after the hearing ftmeing neutral to wanting to live with the
mother does not warrant a different determinatimtes her attorney has not explained what
caused the change of heart and the child may hese influenced.

In re Bunita B. v. Mark P.
(1st Dept., 11/29/18)

CUSTODY - In Camera Interviews

The First Department affirms an order that awartedfather sole physical and legal custody
and modified the mother’s visitation, noting thaetin camera interview statements by the
children (ages 11 and 15) were cross-corroboratiitiy respect to the mother’'s emotional and
physical mistreatment and the children’s prefersn@garding custody and visitation. The in
camera statements were properly obtained in ademtial setting, at which only the children’s
attorney was present, without implicating the mothdue process rights.

In re George A. v. Josephine D.
(1st Dept., 10/2/18)

CUSTODY - Hearsay Evidence/Child’s Out-of-Court&taents
- Expert Testimony
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In this custody proceeding, the Third Departmenhcbades that the child’s out-of-court
statements that the father had told her that théa@navas trying to kill her through psychiatric
medication the mother was administering - tellinig to a young child with mental health issues
could constitute neglect - were corroborated byoragnother things, the father’'s statements to
multiple service providers that the medication gesiministered by the mother was dangerous
and harming the child; and the child’s refusal.tte time she began reporting the father’s
statement, to take the medication and her lack amperation with the psychiatrist who
prescribed it.

The family court did not err in precluding the fatls proposed expert testimony on parental
alienation or parental alienation syndrome. Thetcdetermined that it did not need to hear from
an expert who had not met any members of the fabelause the court was familiar with the

topic and there was ample testimony from multipismesses who had interacted with the parties
and the child.

Matter of Suzanne QQ. v. Ben RR.
(3d Dept., 5/3/18)

CUSTODY - Evidence/lllegal Eavesdropping

In this custody proceeding, the Court suppresdeptiene conversations between the father and
the child that were recorded by the mother withtbetknowledge or consent of either the father
or the child in violation of CPLR 4506 and PL § 28® The mother is prohibited from
introducing the recordings or their transcripts.ither party shall disclose evidence of the
conversations to any expert or other witness, anditness shall be permitted to give testimony
based upon the evidence.

The mother cannot rely on the theory of vicariowmsent since she had no good faith,
objectively reasonable basis for believing that ¢héd’'s best interest required recording. The
child had had lengthy conversations on the telephaomd the mother perceived changes in the
child’s behavior. The child said she was speakintp Wwwvo friends, and the mother states that
one parent denied knowledge of any conversationshe did not confront her daughter with

that denial or inquire of the parents of the ottigld. Also, no criminal case has been filed, and,
although ACS did commence a child protective casethdrew it.

The Court also rejects the attorney for the childfgument that the father has waived any
objection by disclosing the content of the convessato a psychiatrist, who filed a report
concluding that the conversations contained nopr@gmiate sexual content. Since conversations
were being investigated by two District Attorneysldy ACS, it is not surprising that the father
would seek to obtain exculpatory evidence.

The Court denies the father’s motion for an orasuiring the mother to turn over to him all
copies of the recordings. CPLR 4506 is an evidetatite that provides only for exclusion, and
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excluded evidence might be used for a non-litigaporpose - in one case, it was shown to a
therapist who was not being called as a witness.

D.K. v. AK.
(Fam. Ct., Kings Co., 3/16/16, posted 8/6/18)
http://nycourts.qgov/reporter/3dseries/2016/2016 1518tm

Domestic Violence

VISITATION - Domestic Violence
- Supervised/Suspended

The Third Department reverses an order that, ievesit part, suspended the father’s parenting
time with the exception of communication by telepd@r electronic means, which the mother
had the sole authority to terminate if she deerhagdpropriate to do so.

The father engaged in physical violence and vesbake directed at the mother. Although the
record supports supervised visitation, there isewidence that visitation is detrimental to the
child. Although the mother and maternal grandmottestified regarding concerns about the
father’'s sexual behavior, these concerns were basdearsay, and speculation from vulgar and
inappropriate comments made by the father. Conesgarding abuse or potential abuse must
have a basis in the record to justify a denial isftation; uncorroborated hearsay alone is not
enough.

Matter of Boisvenue v. Gamboa
(3d Dept., 11/29/18)

Relocation, Travel And Related Issues
CUSTODY - Relocation

Pursuant to a 2015 order, the father had sole Eghlprimary physical custody of the child and
the mother had parenting time once a week. In 206{father was the victim of a violent attack
and, as a result of safety concerns, relocated thehchild to a nearby state. The mother then
sought primary physical custody, and the fatheuested permission to relocate with the child
and a reduction of the mother’s parenting timertoena month. Upon a fact-finding hearing, the
family court, inter alia, granted the father persms to relocate, and reduced the mother’s
parenting time to every other week.

The Third Department affirms. The father testifitdht, because of his involvement in the
criminal prosecution, his assailant and the assislassociates posed an ongoing threat to him
and, by extension, the child. Since relocating wiih assistance of a District Attorney’s office,
he had secured adequate housing, obtained employamehenrolled the child in a new school,
where she had successfully finished out the reneainfithe school year. In their new location,
they had a large support system. The father had theechild’s primary caretaker for nearly her
entire life and the mother had often foregone megfnl participation in the child’s care.
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The mother’s testimony demonstrated, inter aliaf 8he continued to live with her significant
other, a registered level two sex offender whospant to the 2015 order, could not be present
during the mother’s parenting time. The distancevben the mother's home and the father's
new home was not so prohibitive that the mothesi®pting time had to be severely curtailed.

Matter of BB. Z. v. CC. AA.
(3d Dept., 11/21/18)

CUSTODY - Travel Issues

The First Department finds no error where the cpermitted the mother, the custodial parent,
to travel to Japan with the child for one monthregear, upon six weeks’ notice to the father but
without obtaining his prior consent. The provisioh the 2010 stipulation that requires the
father’'s consent is inconsistent with the mothsdke legal custody.

In re Kayo I. v. Eddie W.
(1st Dept., 2/14/19)

CUSTODY - Relocation/Violations
- Hearing Requirement
VISITATION

During a brief hearing at which the father testifisn person and the mother testified by
telephone from Florida, the mother alleged that Isdie gone to Florida to visit her mother and
learned two days later that she had been evictad frer Bronx apartment, claimed that her
physician had advised her not to travel becausews® in the final month of a high-risk
pregnancy, and testified that she did not intenetorn to New York.

The First Department concludes that the family tpuwperly remedied the mother’s relocation
in violation of a prior order, and the impairmefftloe father’s visitation rights, by ordering that
the father have visitation on particular dates myrthe child’s upcoming winter and spring
school breaks, and by directing the mother to paytfe child’s travel expenses.

The court correctly determined that the relocatonstituted a change in circumstances, but
abused its discretion in denying the father’'s ptifor modification of custody without a full
hearing. Since the father had raised concerns dnpétition about the child’s education, the
parties should have had the opportunity to pressidence about that and other relocation
factors.

In re Michael B. v. Latasha T.-M.
(1st Dept., 11/20/18)
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CUSTODY - Change In Circumstances/Relocation

The First Department, after noting that the fanaibyirt applied the wrong standard when it held
a full custody hearing without requiring the mothermake an evidentiary showing that there
has been a sufficient change in circumstances,luwdes that the mere fact that the mother
voluntarily moved from the Bronx to Middletown, Ne¥ork does not constitute a change in
circumstances.

In re Kahlisha K.J. v. Eddie R.
(1st Dept., 12/6/18)

CUSTODY - Relocation

The Third Department upholds a determination thatrhother had valid and sound reasons for
seeking to relocate with the children to Dansviltegre than 50 miles away from the father’s
home in the Town of Corning, Steuben County.

The Court notes that the mother remarried and daegtombine residences with her husband,
the children’s stepfather, who was contractuallyureed to live within 25 miles of the hospital
where he worked as a psychiatrist; that the reiocatould reduce the mother’s daily commute
to and from college, which would, in turn, allowrtie spend more time with the children; that
the stepfather, who has two children of his owrd baen assisting the mother financially while
she pursued her undergraduate degree, but coulsustatin the financial burden of maintaining
separate households long term; that the childrehdeaeloped positive relationships with the
stepfather and his children; that the mother preservidence that the children would enjoy
smaller class sizes and a greater offering of eutrecular activities in Dansville; and that
although the relocation makes the father's weekganrenting time difficult, the parties had
successfully co-parented from a similar distanceofeer five years and the father had proven an
ability to exercise consistent and meaningful pamngntime, and the family court fashioned a
parenting time schedule that afforded the fatheaigr time during the children’s summer breaks
and directed that the mother be responsible fdratisportation.

Matter of Hoppe v. Hoppe
(3d Dept., 10/18/18)

CUSTODY - Relocation

The Third Department upholds a determination granpermission to the mother to relocate
with the child a distance of about 47 miles to Tlwevn of Rotterdam in Schenectady County to
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reside with her boyfriend.

The mother had worked as a jeweler at her fathewslry store for more than 20 years, but the
father planned to retire and close the store, tepthhe mother unemployed and without health
insurance, and she had not been able to locatsifopowith comparable pay and benefits that
would enable her to meet the expenses of contintdnmwvn her home. Merging the mother’'s
household and finances with those of her boyfriemalld provide her and the child with
financial stability, including health insurance.€elhoyfriend testified that his income was stable
and sufficient to cover the child’s private schaation, while also providing the mother with the
options of being a stay-at-home parent or of waglonly part time. The child’s first grade and
second grade teachers testified that the childrhade satisfactory academic progress but had
social and behavioral challenges related to his ABid the mother testified that the private
school had a much better student-to-teacher ratth additional resources that would better
address the child’s needs.

Matter of Hammer v. Hammer
(3d Dept., 7/12/18)

CUSTODY - Relocation

The Fourth Department upholds an order authoriiiegfather to relocate with the children to
North Carolina.

The father established that relocation would endatie children’s lives economically,

emotionally, and educationally. The father and ¢hédren would unite with the father's new
wife and her daughter, with whom the children dose, which would allow for the combination

of two incomes and consolidation of household egpenThe father, who was the children’s
primary caretaker, has another child in North daeolwith whom the children have a close
relationship. The children expressed their desirelocate.

The relocation will affect the frequency of the mats visitation, but the father demonstrated
his willingness to foster communication and faatkt extended visitation during school recesses
and summer vacation, including by bearing the castsresponsibility for transportation.

Matter of Townsend v. Mims
(4th Dept., 12/21/18)

CUSTODY - Agreements/Stipulations - Relocation
- Hearing Requirement

The Second Department reverses an order that, utithbearing, dismissed the father’s petition
seeking to enjoin the mother from relocating witk thildren from Mamaroneck, New York, to
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Woodbridge, Connecticut, and orders a hearing.

In a stipulation that was so-ordered and incorgatanto the judgment of divorce, the parties
had agreed to joint custody, with the mother betihg primary residential custodian. The
stipulation permitted the mother to relocate witBkimiles of her current residence without the
express written permission of the father or a cauder. The father argued below that the
relocation, while within 55 miles of the Mamarone@sidence, would not be in the children’s
best interests.

Although the family court found that the stipulatizvas dispositive, no agreement of the parties
can bind the court to a disposition other than tiwhich is in a child’s best interest. An
agreement is merely a factor to be considered., Ateofather made an evidentiary showing that
the proposed move might not be in the children's beerests, and thus facts and circumstances
essential to the best interests analysis remaiispute.

Matter of Jaimes v. Gyerko
(2d Dept., 10/24/18)

CUSTODY - Relocation

The Second Department grants the mother’s petitiopermission to relocate with the parties’
children, now seven and five years old, from Mitlbk, New York to Ridgefield, Connecticut,
noting that the mother did not wish to relocateegoto ease her fiancé’s commute; that she also
considered the educational and social opportunfbeshe children, her fiancé’s inability to
move the businesses he ran in Norwalk, Connectand, the feasibility of frequent physical
access for the father following the relocation;tttiee father's work schedule is flexible, which
should afford him the opportunity to participatetive children’s activities; and that the mother
planned to work, at most, part-time after the mowhile she had been working full time in
Millbrook, and her increased availability would aall her to better facilitate the children’s
physical access to the father.

Matter of Matsen v. Matsen
(2d Dept., 5/30/18)

Interference With Parent-Child Relationship/’Parental Alienation”

CUSTODY/VISITATION - “Parental Alienation”/Interfence With Parent-Child Relationship
- ChangeQircumstances

The Court, after a lengthy discussion of “paremtigdnation,” notes that, as a legal concept, it
requires: “(1) that the alleged alienating condwdthout any other legitimate justification, be
directed by the favored parent, (2) with the intamtof damaging the reputation of the other
parent in the children's eyes or which disregardsifastantial possibility of causing such, (3)
which proximately causes a diminished interesthef ¢hildren in spending time with the non-
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favored parent and, (4) in fact, results in thddrbn refusing to spend time with the targeted
parent either in person, or via other forms of camiwation.”

Here, the father must prove that the conduct oedymand that it was outrageous and egregious
conduct of such a pervasive nature as to restitaralienation of his children from him. Upon a
hearing, the Court concludes that the father hiiféo meet his burden.

The Court notes, inter alia, that in some instarthesmother’s conduct, such as the scheduling
of activities for highly-active and industrious dgaters, or providing a cell phone in order to
keep in touch with the older daughters, had an wyidg legitimacy; that if the mother was
continuously badmouthing the father over the pefiodn the divorce to the hearing - nearly
three years - there would be some evidence of dluglders increasingly and more persistently
declining to see their father, but there is no spidof; and that even if the mother intended to
alienate these children from their father, shestiil

The father’s experts stated that the mother’s cohdesulted in a form of “moderate alienation,”
as opposed to “severe alienation.” The latter tegnla child’s complete refusal to visit, while
the former causes the child to have only a chédction to contact with the targeted parent and a
changed, less-loving relationship. There is no supfor a finding of “moderate alienation” or
“partial rejection” of a parent in New York casédoreover, the Court cannot fine-tune the
concept to apply it with any accuracy.

While the parties concede that the breakdown iir t@mmunication is a substantial change in
circumstances, the Court declines to modify thenseof the agreement and judgment of divorce,
and thus, except as otherwise stated in this aegighe parenting times prescribed by the
agreement apply unless the parents agree otherwise.

J.F.v.D.F.
(Sup. Ct., Monroe Co., 12/6/18)
http://nycourts.gov/reporter/3dseries/2018/2018 2918&m

* * *

CUSTODY/VISITATION - Contempt/Violations

The Third Department upholds a finding of civil tempt where the father asserts that he never
prevented his daughter from visiting with her motheut he vested the daughter with the
authority to determine whether she wanted to sl made no efforts to facilitate compliance
with court-ordered visitation.

Matter of Richard GG. v. M. Carolyn GG.
(3d Dept., 2/21/19)

Grandparents, Siblings and Other Relatives/Extraordnary Circumstances

GUARDIANSHIP/CUSTODY - Extraordinary CircumstanGahdparents
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VISITATION - Improper Delegation Of Court’s Authgri

The First Department upholds an award of guardignghthe children’s grandfather, finding
extraordinary circumstances where the adoptive emcfiine great-grandmother) abandoned the
children for five days without any adult care afs@re had an argument with her son, the
children’s grandfather; after a brief return, ské& bhgain and failed to contact the children,
provide for them or visit them for almost elevenntis; and it was not until the grandfather
brought this guardianship proceeding that the ggemtdmother came forward to file petitions
for custody and a writ of habeas corpus. The gethdf had consistently been the children’s
primary caregiver while the great-grandmother h#te lor no contact with them during her
absence.

However, the family court erred in conditioning tlgeeat-grandmother’s visitation on the
consent of the children (ages 9 and 11) and thiepaagreement. A court may not delegate its
authority to determine visitation to either a parena child. The case is remanded for the family
court to establish an appropriate supervised acsas=sdule and for the allocation of any other
suitable resources to restore their relationship.

In re Cornell S.J. v. Altemease R.J.
(1st Dept., 9/27/18)

CUSTODY - Extraordinary Circumstances/Grandparddest Interests
- Lincoln Hearing

The Third Department upholds the dismissal of treemal grandmother’s custody petitions,
and an award of joint custody to the mother andythenger child’s father, with primary physical
custody to the younger child’s father.

The grandmother met her burden of proving extraamyi circumstances, given the long history
of, and continuing treatment for, drug abuse byrtiether and the younger child’s father, and
the fact that the older child’s father was abseainfthat child’s life and had no meaningful
relationship with her between the time she wasiant and the filing of the petitions.

With respect to the best interests issue, the Quigs that although the mother and both fathers
have struggled with substance abuse for years, baem prosecuted for criminal charges
relating to their drug abuse and have participateth varying degrees of success, in inpatient
and outpatient rehabilitation programs, the motad the younger child’s father have loving
relationships with the children and, by all accayrire competent parents when they are sober.
They have had the love and support of both the nmalteand paternal families. There are no
allegations that the children have ever been naittk Although he and the mother are no longer
living together, the younger child’s father hasioated his continued willingness to foster the
children’s relationships with the mother, the mastrgrandparents and the older child’s father,
and all parties agree that it is in the best irgtisref the children for them to remain together.
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The Court finds troubling the October 2014 arrdsthe mother and the younger child’s father
for possession of heroin in a vehicle in which ybenger child was present, and the presence of
drug paraphernalia in the apartment that they shaiéh the children, but, according to the
record, since such time the parents have activelyp@ed in treatment and are presently sober.
Also, the family court specifically mandated thke tyounger child’s father enroll in a Child
Protective Services Preventative Services progradhfallow any program recommendations,
and conditioned the mother’s visitation on her rtamng sobriety.

Finally, the Court notes that, in its order, theiflg court disclosed certain information that the
older child shared during a Lincoln hearing. Thenifg court should, in the future, ensure that
what transpires during a Lincoln hearing remainsfidential.

Matter of Cramer v. Cramer
(3d Dept., 7/5/18)

CUSTODY - Extraordinary Circumstances/Mental Heddgues

The Third Department upholds an order awardingribéher and the aunt joint legal custody and
the aunt primary physical custody of the child, doding that the aunt established extraordinary
circumstances.

The Court notes that since 2007, when the motheserded to a finding of neglect, the child has
resided with the aunt while the mother has hadrperg time that was supervised until 2010;
that due to the dysfunctional relationship betwdenmother and the aunt, the years have been
incredibly litigious and stressful for the chilthet mother and the aunt; that the mother, who has
been treated for mental health issues in the dasied any current need for treatment, and was
largely unaware of the nature and purpose of seswice child was receiving at school; that the
mother works part time, has remarried, had a seahild and moved into a new residence
where the subject child would have his own roomt, the child was “challenging,” and the
mother often had a difficult time parenting, wouktminate parenting time early, attributed
much of the blame to the child and his mental heiaues, and had little insight into her own
responsibility to deescalate situations with thidch

Matter of Melissa MM. v. Melody NN.
(3d Dept., 2/28/19)

VISITATION - Grandparents/Best Interests

The Fourth Department reverses orders awardingéternal grandmother visitation over the
objections of the mother and the father.
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Even assuming the grandmother established standisigation is not in the children’s best
interests. Because the parents are fit, their @eci® prevent the children from visiting the
grandmother is entitled to “special weight.” Addrally, their decision is founded upon
legitimate concerns.

After a dispute at the grandmother’s home involving father and his brother, a report of child
abuse or maltreatment was made to the OCFS. Thetees identity is confidential, per the
normal protocol, but the grandmother is an attoraelpngtime practitioner in family court, and
an administrative law judge in the OCFS. The repuas investigated by Child Protective
Services and determined to be unfounded. The gratidm subsequently escalated the minor
incident into a full-blown family crisis by initiatg family court proceedings rather than making
a good faith attempt to fix her family relationshipithout resorting to litigation. She ignored the
damaging impact her behavior would have on fanalgtronships and made no effort to mitigate
that impact. There is now palpable animosity betwtee parties that threatens to disrupt the
harmonious functioning of the family unit.

Matter of Jones v. Laubacker
(4th Dept., 12/21/18)

Visit Supervision And Scheduling

VISITATION - Change In Circumstances
- Supervised

In this visitation proceeding, the Fourth Departineancludes that the father failed to establish a
change in circumstances where the father's marria@s home, and diagnosis with sleep apnea
are changes to the father’s personal circumstahe¢slo not reflect a need for change to ensure
the best interests of the children; and that ef/érei children want to spend additional time with
the father, the established arrangement shouldbeothanged solely to accommodate the
children’s desires, particularly where, as here, ¢hildren are unaware that visitation has been
supervised by their grandmother because the fatlaex convicted of sexually abusing his
daughter and is a registered sex offender.

In any event, with respect to best interests, tharCnotes that in light of the five years during
which the grandmother successfully supervised atisi, the isolated incident involving the
grandmother's unwillingness to allow the fatherifevinto her home did not warrant modifying
the prior order to replace the grandmother withfétker's wife as the visitation supervisor; and
that the father’'s wife, who did not know the detadf the sexual abuse and believed that it
occurred accidentally while the father was asleepjld supervise visits through a very different
lens than would the grandmother, whose allegiasite the children.

Matter of William F.G. v. Lisa M.B.
(4th Dept., 2/1/19)
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VISITATION - Change In Circumstances
- Supervised

In this visitation proceeding, the Fourth Departineancludes that the father failed to establish a
change in circumstances where the father’'s marriag@® home, and diagnosis with sleep apnea
are changes to the father’s personal circumstahe¢slo not reflect a need for change to ensure
the best interests of the children; and that ef/émei children want to spend additional time with
the father, the established arrangement shouldbeothanged solely to accommodate the
children’s desires, particularly where, as here, ¢hildren are unaware that visitation has been
supervised by their grandmother because the fatlzey convicted of sexually abusing his
daughter and is a registered sex offender.

In any event, with respect to best interests, tharCnotes that in light of the five years during
which the grandmother successfully supervised atisi, the isolated incident involving the
grandmother's unwillingness to allow the fatherifevinto her home did not warrant modifying
the prior order to replace the grandmother withfdtker's wife as the visitation supervisor; and
that the father’'s wife, who did not know the detailf the sexual abuse and believed that it
occurred accidentally while the father was asleepjld supervise visits through a very different
lens than would the grandmother, whose allegiasi¢e the children.

Matter of William F.G. v. Lisa M.B.
(4th Dept., 2/1/19)

Appeals
CUSTODY/GUARDIANSHIP - Appeal

After the family court terminated the mother's pae rights, dismissed the maternal great-
aunt’s guardianship and visitation/custody petsioand transferred custody and guardianship of
the child to the Commissioner of Social Serviced #re agency, the great-aunt moved to stay
adoption proceedings pending hearing and deterromaft her appeal. The Second Department
denied the motion. Subsequently, the child was t&dbp

The Court now concludes that the great-aunt’s dppaa been rendered academic by the
adoption of the child. The Court “do[es] not conddhe parties’ failure to timely notify this
Court about the adoption, given that it was firadizmore than two months before the
submission date of the appeal.”

Matter of Monica J.T.
(2d Dept., 6/20/18)

CUSTODY - Extraordinary Circumstances
- Adjournments
- Right To File
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VISITATION - Delegation Of Authority
The Third Department upholds an order awardingazlysof the children to their great aunt.

The court did not err in denying an adjournment avtiee mother failed to appear for the last day
of trial. Her attorney stated that the mother wamdp evicted from her apartment, but the
eviction had been pending for some time and therregly conceded that it did not appear that
marshals had actually been dispatched to removentiteer from her apartment. The mother
also had a history of leaving while the proceediwgse in progress.

The great aunt established extraordinary circunest&nlrhere was a neglect finding based on the
mother’'s acute depression and reported suicidalgiis, her refusal of treatment, and her

admission that her untreated mental health comditimade her incapable of caring for the

children, and she had failed in the nearly two yesince the children’s removal to participate

and progress in needed mental health services.

However, the court erred in granting the motheryosd much supervised contact as was
“deemed appropriate” by the great aunt. The coay mot delegate its authority to make such
decisions to a party. The court also erred in andethat any petition filed by the mother to
modify or enforce the orders may not be scheduligdowt a judge’s permission. Public policy
mandates free access to the courts and it is ®rm@strict such access without a finding that the
restricted party engaged in meritless, frivolousyexatious litigation, or otherwise abused the
judicial process.

Matter of Lakeya P. v. Ajja M.
(4th Dept., 2/1/19)
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V. PATERNITY/CHILD SUPPORT

PATERNITY - Equitable Estoppel

The Second Department affirms an order of filiateoxd an order that, after a hearing on the
issue of equitable estoppel, denied respondengbcapion for DNA genetic marker testing.

While the contact between respondent and the eraklsomewhat minimal, the child considered
him to be, and he held himself out as, her fatiiae mother testified to an exclusive sexual
relationship with respondent during the relevamiqake The child was interviewed by the court

in camera, and stated that she wants a relatiomgliiprespondent, whom she considered to be
her father and called “dad.” She referred to redpatis older children as her sister and brother
and indicated that she had a personal relationsitipthem.

Matter of Shaundell M. v. Trevor C.
(2d Dept., 12/5/18)

PATERNITY - Defaults/Motion To Vacate
- Equitable Estoppel
- Acknowledgment Of Paternity

In the paternity proceeding, the family court foungon a hearing at which respondent mother
and her husband defaulted, that equitable estogigelnot apply. Subsequently, a Support
Magistrate issued an order that, upon an inquestared petitioner to be the father and vacated
the acknowledgment of paternity by the mother's bamsl. After the father filed a
custody/visitation petition, the attorney for théild, who had appeared in the paternity
proceeding, moved to vacate the Support Magisgabeder. The family court granted the
motion, reinstated the acknowledgment of patermityl dismissed the custody/visitation petition
as premature.

The First Department reverses. Although an AFCdtasding, as the child’s advocate, to move
to vacate an order of filiation, in this case thEGAchose an improper vehicle by moving to
vacate the order even though the AFC fully partitzg in all aspects of the litigation. The AFC
could have appealed.

Moreover, although the family court concluded thmator to the hearing on equitable estoppel,
the husband had not been joined as a necessayy(péith would have been a best practice),
and that there was no affidavit indicating he wess/ad, he did appear in person and accept
service, and was treated as a necessary partyebsgstbppel court. After his one appearance, he
did not appear in person, including for the estbparing and before the Support Magistrate.
His assigned counsel was present at the estoppeinge and, although the court relieved
counsel at the conclusion of that hearing, couwssl not precluded from contacting the husband
to notify him of the date of the next appearance.
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Since the mother conceded paternity, promptingiipeér to waive DNA testing and trial, the
Support Magistrate acted properly in holding anuesj and issuing the order of filiation.
Although petitioner was not a signatory to the askiedgment of paternity, he had standing to
attack it, as he had commenced a paternity proegedihe acknowledgment of paternity was
vacated so that the child would not have two ldgtiders, and because the Support Magistrate
had found that the mother and her husband engagefiaud in the execution of the
acknowledgment of paternity.

The First Department also upholds the denial ofAR€’s motion to vacate the estoppel court’s
order. The AFC never appealed from that order, meither the mother nor her husband ever
sought to vacate their defaults. Even assumindhowit deciding, that this Court may afford
relief “in the interest of justice” in a family lasase, there is no basis for application of egletab
estoppel. Petitioner’s efforts to establish patgrpreclude any finding that he acquiesced in the
establishment of a strong parent-child bond betwbenchild and another man. Although the
dissent’s concerns about petitioner’s character fandss for parenthood are supported by the
record, that may properly be addressed in the dyAtsitation proceeding.

In re Michael S. v. Sultana R.
(1st Dept., 7/19/18)

SUPPORT - Adoptive Parents/Adoption Subsidies

Petitioner in this support proceeding is the clildodmother. The respondent is the child’'s
adoptive mother. The child now lives with petitioneho obtained guardianship without any
objection by the adoptive mother. The adoption glybeeceived by respondent was suspended
after she advised ACS that the child was no lofigerg with her and that she wished to stop
receiving the subsidy. The Support Magistrate deitezd that the adoption subsidy is properly
treated as a resource of the child, and not asl@ptize parent’s income, in determining whether
the basic child support obligation is unjust orppeopriate, but found that she could not direct
respondent to pay child support in an amount etmuahe subsidy since she was no longer
receiving it. The Support Magistrate also foundt tHaviating from the basic child support
obligation based on the subsidy would be “tantarhéan.. forcing the Respondent to seek to
reinstate the adoption subsidy,” and declined tsao

The First Department first holds that the attorf@ythe child had standing to file objections.
The record does not support the family court’s wuheteation that the AFC was appointed to
represent the child solely in connection with issuef constructive emancipation and
abandonment. The Support Magistrates appointed\B with no limitations on the scope of
the representation. The reference in FCA 8§ 433{ethe filing of objections by a “party or
parties” refers to persons or entities who haventssgved with a copy of the support order, and
not just to the petitioner and the respondent. Idoee, under FCA 88 241 and 249, AFCs are
expected to participate fully in proceedings in eththey are appointed. And, since the Court
must determine whether and how courts should censidoption subsidies when setting child
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support, to prohibit the child's attorney from papating would be absurd and would not aid the
Court in carrying out the purposes of the Family@d\ct.

The Court then concludes that the family court prhpdetermined that the adoption subsidy
should be considered as a resource of the childebyad in failing to consider respondent’s
eligibility for the subsidy in determining whethieer basic child support obligation was unjust or
inappropriate. Respondent’s claim that she wa®ngdr eligible to receive the subsidy once the
child no longer resided with her is contrary to #ygplicable statutes and regulations and the
required language of the adoption subsidy agreenidm matter is remanded for issuance of a
new child support order directing respondent to foagetitioner no less than the amount of the
adoption subsidy for so long as respondent ren&igible to receive it, and for a determination
as to whether respondent is entitled to receive ghiesidy retroactive to the date of its
suspension.

In re Barbara T. v. Acquinetta M.
(1st Dept., 8/9/18)

PATERNITY/SUPPORT - Appeal
- Adjournmie

In this child support and paternity proceeding, ti@her, who resides in Pennsylvania, failed to
appear on a date scheduled for a continued eqeitdibppel hearing. Despite the fact that the
mother had appeared on all prior court dates, aasl w the middle of her testimony at the

hearing, the family court denied the child’s requis an adjournment, and dismissed the
mother’s petition for failure to prosecute. Theldl@ppeals.

The Second Department reverses, rejecting resptademntention that the appeal must be
dismissed for lack of aggrievement (see CPLR 55a&@g concluding that the request for an
adjournment was reasonable and there was no imahcaf intentional default or willful
abandonment.

Matter of Simmons v. Ford
(2d Dept., 7/11/18)
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VI. ETHICAL ISSUES AND ROLE OF ATTORNEY FOR THE CH ILD AND JUDGE

PATERNITY - Equitable Estoppel/Hearing Requirement
- Right To Counsel - Child

In this paternity/support proceeding, the Third Brément reverses an order directing a genetic
marker test of the child, the mother and responttecdnfirm respondent’s paternity, concluding
that the family court did not possess adequatanmdtion regarding the equitable estoppel issue
and the child’s best interests. From the child’angimother, the attorney for the child had
learned that the child might believe that somedse is his father. However, the record does not
indicate that the AFC discussed that belief with ¢hild, and, beyond a few short and scattered
statements, there was no evidence or discussionhof has a parent-child relationship and
whether, due to equitable estoppel, a genetic mags would not be in the child’s best
interests.

Moreover, the child did not receive the effectiasiatance of counsel from the second AFC.
There is no indication that the AFC consulted wité child, who was 4% to 6 years old during

the litigation. Although there was a risk of ragiparentage concerns not harbored by the child,
“a patient, careful and nuanced inquiry is not opbssible, but necessary (citation omitted).”

Although the first AFC had asserted equitable gggghe second AFC withdrew that argument,

which further supports the conclusion that thectldid not receive the effective assistance of
counsel.

Matter of Schenectady County Department of So@ali&es v. Joshua BB.
(3d Dept., 1/17/19)

CUSTODY - Right To Counsel/Child

In 2016, the parents consented to a joint custadgrowith primary physical custody to the
mother and parenting time to the father. In 20h@, mother sought to eliminate the scheduled
parenting time and substitute an arrangement tbatdaallow the child to visit his father as he
wished. Following a fact-finding hearing, at whidhe father did not appear, and a
Lincoln hearing, the family court dismissed the haots petition. The attorney for the child
appeals.

The Third Department reverses, agreeing with theelete attorney for the child that the trial
AFC provided ineffective assistance of counsel.

The AFC must help the child express his or her @ssio the court, and take an active role in the
proceedings. Here, the AFC met the first objectiud, given the mother’s limited testimony -
the family court understandably characterized gward as “thin” - the AFC should have taken a
more active role by presenting witnesses who ceplelak to the child’s concerns and/or by
conducting a more thorough cross-examination of thether. During his brief cross-
examination, the AFC child did not attempt to eliadditional information about his client’s
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behavior and demeanor relative to his visits whtn father.

Matter of Payne v. Montano
(3d Dept., 11/21/18)

ABUSE/NEGLECT - Role Of Attorney For Child/Guard#sch Litem
PERMANENCY HEARINGS - Child’s Consent To Place®eyond Eighteenth Birthday

The child was born in 1998 and was diagnosed wittvidbsyndrome, sensory hearing loss, and
other profound disabilities that rendered him naohak In 2010, the family court placed the
child with ACS and he has remained in foster caneesthen. Due to the child’'s profound
disabilities, the attorney for the child has substid judgment for him during the proceedings
and provided medical consent. In 2016, a few daferb the child turned eighteen, the court,
sua sponte, appointed a guardian ad litem to peostehsent for the child to remain in foster care
beyond his eighteenth birthday. The child movedel@ve the guardian ad litem, arguing that
the appointment was unnecessary because the AHG pavide consent for him to remain in
foster care. The court denied the motion.

The Second Department, after concluding that theealpis not academic since the GAL will
either continue to represent the child’s inter@sth respect to whether he remains in foster care
or be relieved of his duties, reverses.

Family Court Act 88 1016, 1087, and 1090(a), and N?2CRR 7.2(d)(3), read together,
authorize the AFC to substitute judgment and pr@widnsent for the child to remain in foster
care, and thus appointment of a GAL is unnecessary.

Matter of Elliot Z.
(2d Dept., 10/3/18)

ADOPTION - Consent Of Adoptee

In this proceeding for the adoption of respondent64-year-old woman with a profound
intellectual disability and very limited verbal &ty who resides in a family care home, the
Surrogate’s Court appointed Mental Hygiene Legatvie to represent respondent, and
found good cause to appoint a guardian ad literm éleugh MHLS had objected to the
appointment and requested that the court conduattarview of respondent in the presence of
counsel. After a hearing, the Surrogate’s Coumtgra the petition.

The Third Department affirms. When an adoptee isrdiie age of 14, his or her consent is
required, “unless the judge or surrogate in hishier] discretion dispenses with such consent.”
DRL § 111(1)(a). This exception avoids categoncagtohibiting adoptions of those who are

over the age of 14 but are incapable of giving eahsncluding an entire class of adoptees who
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are so severely disabled that they simply lack #bdity to communicate consent. The
determination as to whether consent should be waiseencompassed within the same best
interests analysis that a judge or surrogate mu¢niake when deciding whether to approve the
adoption. The Court observes in a footnote thatthet below erred in holding that the guardian
ad litem could waive consent, which is a uniqueljigial function that cannot be delegated.

Matter of Marian T.
(3d Dept., 11/21/18)

JUDGES - Bias

In this support proceeding in which enforcemenadorth Carolina order is sought, the Court
denies respondent father's motion for recusal whitwe father filed both an Article 78
proceeding against the Court and the prosecutirggstst Corporation Counsel seeking a writ
of mandamus, and a civil rights action pro se agjdime City of New York, the Family Court,
this Court, and the ACC alleging various violatianfshis Federal constitutional rights. Both
cases have been dismissed.

There is no statutory basis for disqualificatioheTCourt has no direct, personal, substantial, or
pecuniary interest in the outcome of these chifgpsut proceedings directly benefitting only the
mother, child, and North Carolina. A litigant cahhe allowed to create a sham controversy by
suing a judge without justification and then segkiecusal.

Matter of Christel D.
(Fam. Ct., Kings Co., 1/30/19)
http://nycourts.gov/reporter/3dseries/2019/2019 350Htm

* * *

JUDGES - Bias/Personal Knowledge Of Adjudicatorgtsa

The inquiring judge is presiding in a custody casd has received a neglect petition involving
the same family which alleges that one parent lialsported to Child Protective Services that
the other parent, in open court, physically attdckee child during an appearance before the
inquiring judge, and that the judge told him/het twtake the child to the hospital. The judge
has personal knowledge that no such incident oeduas do numerous “lawyers, clerks, court
officers, and the court reporter.”

The Advisory Committee on Judicial Ethics conclutlest the judge may preside in both cases,
provided he/she can be fair and impatrtial in eaamatter left to the judge’s sole discretion.

The judge has no impermissible personal knowledgehe pertinent allegation in the neglect

matter, i.e. whether one parent made the allegeortr¢o Child Protective Services. As for the
falsity of the alleged report, a judge may, in lggappropriate circumstances, judicially notice
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matters of public record such as whether a child playsically attacked in open court during a
proceeding before him/her. In any event, the judgeot likely to be a material witness in the
proceeding.

Further, a judge, due to specialized learning, B&pee and judicial discipline, is uniquely

capable of distinguishing the issues and of malangobjective determination based upon
appropriate legal criteria, despite his/her awassrd facts that cannot properly be relied upon
in making the decision.

Opinion: 18-104

NYLJ, 1/11/19, at 4, col. 4

(6/21/18)
http://www.nycourts.gov/legacyhtm/ip/judicialethiopinions/18-104.htm

* * *

ETHICS - Communication With Represented Person
RIGHT TO COUNSEL - Child

Upon a six-day hearing in this matrimonial actitdme Court grants plaintiff father’s motion to
disqualify defendant mother's counsel for violatiRyle 4.2 of the Rules of Professional
Conduct by talking to the children, without theftoaney’s consent, about a private investigator
the mother and counsel believed was working with fdther and the police to engineer the
mother’s arrest to influence the outcome of thastody dispute. Counsel violated the children’s
due process rights.

Counsel’s contact with the children was not of ei@onature, unrelated to his representation of
defendant. According to his own testimony, he drtavdefendant’s home to rescue her from an
unlawful arrest and shield the children from a gtévinvestigator they knew was employed by
their father. The children are eight and ten yedds They were captive listeners in counsel’s
vehicle. Despite the absence of credible evideridheoexistence of a plot to arrest defendant,
counsel chose to play the role of savior. He riskdidencing the children to think favorably of
counsel and the mother and unfavorably of the fatha attempt to influence the children’s
opinion of a parent during a custody dispute iseask to the best interests of the children.

Even if counsel believed that his presence wasssacg to thwart the mother’s possible arrest,
his failure to notify the attorney for the childréefore or after the events, and his obstinate
defense of his conduct and indifference to theriagty-client relationship between the children

and their counsel, justify his disqualificationgmtect the rights of the children.

Anonymous 2017-1 v. Anonymous 2017-2
(Sup. Ct., Nassau Co., 10/23/18)
http://nycourts.gov/reporter/3dseries/2018/2018 3783m

* * *
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ABUSE/NEGLECT - Intervention By Non-Respondentiare
- Role Of Court In Making Reator

The Court, noting that FCA § 1035(d) permits a mespondent parent to intervene to seek the
release of a child under Article Ten or custodyamArticle Six, concludes at disposition that
since the father failed to file an Article Six g, he intervened for purposes of seeking the
release of his children to him.

The Court then releases the children to the fati@ding that given a fit parent’s constitutional
right to raise his or her children, the Court may place a child without the intervening parent’s
consent unless the party advocating for placementoaistrates that the intervening parent is
unfit to provide proper care or that some otheetgp extraordinary circumstances exist. Here,
the DSS has failed to do so. This Court may not ol its own historical memory or take
judicial notice of events outside of the recordthdligh the Court may clarify an issue, it may
not make the record.

Matter of Elizabetta C.
(Fam. Ct., Clinton Co., 6/19/18)
http://nycourts.gov/reporter/3dseries/2018/2018 828itm

Practice Note: In concluding that it could not “reatke record,” the court citddatter of Kyle
FF., 85 A.D.3d 1463 (3d Dept. 2011), which is a julenielinquency case. Historically,
Appellate Division decisions have provided judgashwnore discretion to participate in the
making of a record in child protective proceeditigan in juvenile delinquency proceedings. Yet
the court makes a valid point since it appears tiiiatcourt would have had to take the lead in
pursuing evidence of the father's unfitness, whiabuld be judicial entanglement extending
beyond that typically permitted by the AppellateviBion. Seg e.g, Matter of Keaghn Y.84
A.D.3d 1478 (3d Dept. 2011) (no error where couecdme involved in examination of
withesses and issued, on its own accord, subpoaliagcfor production of child’s school
records and appointed expert to review the recandsadvise court on child’s educational needs;
this type of conduct may, in some circumstancessemt legitimate questions regarding court’s
impartiality, but issue was unpreserved and recerel® relevant to issues and were sought for
"benign” purpose of determining child’s educationaéds)Matter of Justin P.50 A.D.3d 802
(2d Dept. 2008) (family court did not act as advecmr ACS when it questioned mother at
81028 hearing)in re Sara B.41 A.D.3d 170 (1st Dept. 2007) (no error in cuguestioning of
respondent regarding her history of substance alnmet has discretion to elicit and clarify
testimony, and here the court properly questiomsgandent in order to assess her credibility);
Matter of Eshale Q.260 A.D.2d 964 (3rd Dept. 1999) (no error wheoert assisted petitioner
in laying foundation for admission of photos).

* * *

JUDGES - Bias

In this custody proceeding, the Second Departmentlades that the judge’s disqualification
was not required where a complaint had been filedhle mother in federal court in Georgia
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naming the judge, among others, as a defendantjutige relied in part on the ground that she
had not yet been served with process in the fe@detain.

Matter of Hunter v. Brown-Ledbetter
(2d Dept., 4/25/18)

CUSTODY - Service Of Process/Personal Jurisdiction
JUDGES - Bias

In this custody proceeding, the Second Departmeldshthat, by actively participating in the
proceedings through her counsel, the mother waargdclaim that the Family Court did not
acquire personal jurisdiction over her.

The Court also finds no error where, after the rmdthattorney gave the judge a copy of a
complaint which named the judge, among others, dsfandant, and asserted that the mother
had filed that complaint in federal court in Gearghe judge declined to recuse herself, in part
on the ground that she had not yet been servedtiaticomplaint.

Matter of Wilson v. Brown
(2d Dept., 6/27/18)

RIGHT TO COUNSEL - AFC Counsel Fees

In this matrimonial proceeding, the Court finds etefant husband in contempt for failing to
comply with an unequivocal court order directingntio pay 100% of the fees for the attorney
for the child.

Defendant claims that he should not be respondinethe AFC’s fees due to plaintiff's
alienating conduct and because of his financiatitam. While that is an argument for the Court
to consider at the conclusion of this matter onis$isee of reallocation of fees, it is not a defense
to contempt.

The Court also rejects defendant’s argument thatattder directing payment to the AFC is
equivocal because it is subject to reallocationfifid otherwise would leave an AFC rendering
legal services for months, or even years, untildbeclusion of a matter without any payment.
The needs of the children are of paramount conicecnstody litigation and their representation
must not be compromised. Although the case law dogslirectly addresses an AFC'’s right to
“interim fees,” appellate courts have repeatedijcalated the importance of awarding interim
counsel fees to the parties in contested matrinh@md custody litigation. There is no reason to
distinguish between a parent’s right to counset &l the child’s right in the same litigation.

T.K. v. D.K.
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(Sup. Ct., Nassau Co., 7/31/18)
http://nycourts.qgov/reporter/3dseries/2018/2018 4B32tm

* * *

ABUSE/NEGLECT - Right To Counsel
ETHICS - Conflict Of Interest

The Second Department, upholding a determinatian ttie father inflicted excessive corporal
punishment on Walgely on one date and derivativedglected Oliver, and a determination
dismissing another excessive corporal punishmeartgehwhere Walgely recanted her allegation
at the fact-finding hearing, finds no error whdre tourt failed to appoint separate attorneys for
the children during the fact-finding hearing aft®algely requested that she return to the father’s
home.

Matter of Oliver A.
(2d Dept., 12/19/18)

CUSTODY - Relocation
- Right To Counsel/Role Of THe&CA

In this divorce action, the Court denies plainiife’s request for permission to relocate with the
children from Brooklyn to Bronxville, New York.

The Court notes, inter alia, that the relocatioruldanegatively impact the quantity and quality
of the children’s future contact with the fathdrat aside from the mother’s opinion, there is no
evidence in the record that the public school inrBwille is superior to the public school in
Brooklyn Heights; that the mother’s plan to move tthildren from the only home they have
ever had, in a neighborhood that has been the rcehttheir universe with two loving and
cooperative divorced parents, shows a lack of imsigto the difficulties involved; and that the
Court “is reluctant to judicially assert that a dpgg house in Suburbia or a suburban school
district is prima facie evidence that would warreglbcation.”

The Court indicates that it granted the partiesitjapplication, which was joined by the attorney
for the children, to have no in camera interviewttd children, ages 5 and 6. In a footnote, the
Court notes that the AFC substituted judgment beeahe children were not aware of the
proposed relocation, and that the AFC ultimatelgaged relocation.

E.M.M. v. W.M.

62 Misc.3d 1201(A)
(Sup. Ct., Kings Co., 12/5/18)
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ETHICS - Conflict Of Interest
VISITATION/CUSTODY - Right To Counsel/AFC

The Court denies defendant husband’s motion fooimpment of a separate attorney for the
child to represent one of the parties’ two childwemere the 14- and 16-year-old children have
differing parenting time scheduling preferences bath want strong relationships with both
parents.

This difference of opinion over scheduling does eretate a conflict of interest for the AFC. She
can advocate for each child’s position without pdging the rights of the other child. The cases
cited by defendant involve divergent residenti@ferences based upon each parent’s fitness.

Moreover, the AFC has had a relationship with bdthdren since being appointed in October
2017. The children trust her and want her to catito represent both of them despite their
different views of the parenting schedule.

M.M. v. K.M.
(Sup. Ct., Nassau Co., 11/16/18)
http://nycourts.gov/reporter/3dseries/2018/2018 6283m

* * *

VISITATION/PARENTAL ACCESS - Role Of AFC

The Second Department upholds an order limitingdkiger's parental access to letters approved
by the attorney for the child.

Matter of Velasquez v. Kattau
(2d Dept., 12/19/18)

CUSTODY - Defaults
- Right To Counsel

The First Department grants the mother’s motiorvdoate an order awarding custody to the
father upon an inquest and the mother’'s defaultingothat although the mother did not

demonstrate a reasonable excuse for her defad@thatl a meritorious defense. The children
have resided primarily with her, and the evidenes msufficient to permit an informed change
of circumstances determination. Also, the coutethto sua sponte appoint an attorney for the
children, which, given the lack of sufficient evige®, would have been advisable.

Default orders are disfavored in cases involvirg ¢hstody or support of children, and thus the
rules with respect to vacating default judgmengsraot to be applied as rigorously.

In re Abel A. v. Imanda M.
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(1st Dept., 12/27/18)
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