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Abuse and Neglect Removals, Temporary Orders and Geral
Evidentiary Issues in Art. 10s

Matter of Amara AA., 152 AD3d 845 (¥ Dept. 2017)

The Third Department reviewed a matter from FranKlounty Family Court
regarding a violation of a temporary order of petittn. After an Art. 10 petition
had been filed in April 2015, the court issuedragerary order of protection that
required the respondent mother not to use drugscasgbmit to random drug
screening. In October 2015, the respondent aglinitt violating the order and
was promised no more than a 60 day jail senteibe. court delayed the mother’'s
obligation to report to the jail until a conferennelanuary 2016. In January of
2016, all the parties agreed that the mother’s sfdhe jail sentence should be
delayed until June of 2016, now some 8 monthg #feeoriginal sentence. This
order was entered in March 2016. In June 20X5lawer court orally ordered the
mother to begin her 60 day sentence. The moflgaded the March order and
the Third Department stayed the mother’s requirgrteeappear at the jail.

The Third Department first found that the motheswat aggrieved by the March
order which delayed her need to report to the jathich was in fact her request.

It was clearly the order from the June appearartbe -ene requiring her to appear
at the jail to start her sentence — that she wategpeal. However, the lower
court had refused to write an order reflectingibee requirement for her to report
and so the respondent could not appeal it. Thedepartment commented that
they were “troubled” by the lower court’s refusalsign a written order regarding
the oral order that the mother had to begin heteser for 8 months earlier, but
commented that an Art. 78 would be the appropriatteedy for this failure.

The concurring opinion commented that this delag@ttence format “should not

be utilized” as the original commitment order wasopen ended order that is
contrary to the dispositions in FCA Art. 10 proceed.

Matter of Kameron V., 153 AD3d 1625 (% Dept. 2017)

An Erie County Family Court’s adjudication of negflevas reversed on appeal
with the Fourth Department ruling that there wassudficient evidence that the
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respondent was a person legally responsible focliiid. While it did appear that
the respondent lived in the home with the mothelrtae child, there was no
evidence that the respondent acted in a parersailoia toward the child. There
was no testimony that they were living togethea &mily unit, that the
respondent provided child care or financial suppogierformed household duties.

Matter of Devin W., 154 AD3d 723 (2 Dept. 2017)

The Second Department concurred with Kings Couatyify Court that a
respondent was a person legally responsible focliiid. He was the boyfriend of
the child’s mother and referred to the child assois, even in court. He admitted
that he visited the home on a regular basis ardaoted with the child during the
visits. A caseworker had seen the respondentgéoirthe child and he had told
the worker that the child was his son.

Matter of Gary J., 54 AD3d 939 (29 Dept. 2017)

The Second Department reversed Kings County Fa@ulyrt’s dismissal of a
neglect petition against a respondent. The lowarterred in ruling that ACS had
not proven that the respondent was a person legedjyonsible for the 4 children.
The respondent was a long term live in boyfrienthefmother of the older
children and had frequent contact with the oldeidon. In the time frame of the
allegations in the petition, he had lived in theneahouse as the older children for a
few weeks. He is also the father of the 2 youngpddieen who also lived in the
same house. The respondent “exercised control’ttveeolder children and
supervised them when the mother was not preseulisbgplined them and
mediated arguments between the children. He as¢le “functional equivalent
of a parent in a familial or household setting”.

Further the lower court erred in ruling that thep@ndent’s behavior was not
neglectful. He in fact neglected the older chitdesd derivatively neglected the
younger children. He committed acts of domestiterice against the mother in
front of the older child and they were frightenddie also inflicted excessive
corporal punishment on one of the older children.



Matter of David L.S., 155 AD3d 633 (2 Dept. 2017)

Although the Second Department deemed it “harndess”, Kings County

Family Court did err in admitting into evidencetie®mny by a grandmother about
statements an aunt made to her as well as a recootwersation between the two
grandmothers. These were hearsay statements amat domport with the present
sense impression exception.

Matter of Julius C., 155 AD3d 623 (> Dept. 2017)

The Second Department affirmed a Queens Countylf&uourt’'s FCA§ 1028
order that the children were removed to foster ednée a neglect petition was
pending. The children were frequently absent fsmmool, had poor hygiene and
were not properly supervised. The children wernenatinent risk.

Matter of Delilah D., 155 AD3d 723 (2 Dept. 2017)

In an Orange County matter, the Second Departnuéed that the lower court
erred in finding derivative neglect by the fathegarding a newborn based on the
ACD of a neglect petition regarding an older chilthe Appellate Court found

that since an ACD is not a determination on theitsiand since DSS did not move
to reopen the earlier proceedings and establisbrigamal neglect, there could not
be a derivative finding on the new baby.

COMMENT : The outcome of this matter make sense butdhgsoning is
puzzling. There are many reported cases of derevaeglect/abuse where there
was never any original neglect/abuse finding ortdinget child. For example, a
child is murdered by the parent and the siblingsfannd to be derivatively abused
even though there may be no petition filed regaydne deceased child. Or an
older child — now adult and out of the home - festithat she was sexually abused
while in the family home but there was never arsclisure and now her
testimony results in a derivative case regardinigliedn who are still in the home.

| think the difference is that in these examplbs,underlying abuse or neglect is
“proven” even though there is not a prior adjudmwat For DSS, they need to be
thinking of proving the underlying original neglect



Matter of Elizabeth C., AD3d__ , dec’d 11/2971(2" Dept. 2017)

The Second Department ruled that a Queens Couthigrfavas entitled to a FC#
1028 hearing before the court could order a “siagy” order of protection. The
father lived in the home with the mother and tle Subject children. ACS filed a
petition alleging that the father had sexually &oua 14 year old niece and that the
father’s 5 children were therefore derivately albused neglected. The lower
court issued a temporary order of protection wigiebluded the father from the
home while the matter was pending without a hearifige lower court found that
a§1028 hearing was not required as the order of gtiotewas not an “order of
removal” of the children. The Appellate Court fouthat a parent has a
fundamental right to parent their child and tha&tréhare serious constitutional
implications regarding the interference of thetretaship. Exclusion of a parent
from a home where they have been living with tiehildren should require a
showing of imminent risk and should trigger an ingimage hearing on that standard
within 3 court days as it is for all practical pases akin to a physical removal of
the child from that parent. To deny the parenhsaibearing , or to argue that a
motion for a FCA§1061 modification is adequate, is inconsistent \diile process
and would leave grave doubts as to the constitaliyrof the statute. The
Appellate Court cited their ruling ibucinda R. 85 AD3d 78 in which they
required that if a child was ordered to be tramsféfrom the home of the parent
that they had been living with to the home of thieeo parent, a FCA1028

hearing was also required.

NOTE: Most county DSS’ report that their courtsdaot been holding FCA
§1028 hearings regarding order of protection thawonee a parent from the home
and so the decision may result in some significhanges in practice. ACS
agreed with the argument that a F€X028 was required and so this case will not
be appealed to the Court of Appeals.

Matter of Xiomara C., AD3d__ , dec’d 12/6/172(“ Dept. 2017)

The Second Department agreed with Kings County lya@aurt that 4 of 6
children needed to be removed from their mothaate evhile an Art. 10 petition
was pending. It was alleged that the mother hadobrthe children to escort 3 of
her siblings from a shelter in the Bronx to a s¢hod@rooklyn and 2 of the
children became lost.



Matter of Giannis F., AD3d__, dec’d 12/7/17 1Dept. 2017)

A Bronx County half -brother was a person legadlgponsible in a sex abuse
petition regarding his half-sister. The half-bratkivas a minor when he started
sexually abusing the girl who was 5 years younddrere is no requirement that a
respondent be an adult. The half brother abussedaithling for 4 years but the
mother did not believe the girl when she disclasedabuse. The mother was also
found to be neglectful.

Matter of Gage ll.,  AD3d__, dec’'d 12/21/17 (8Dept. 2017)

The Third Department reviewed an order from St. temge County Family Court
that ordered Jefferson County DSS to prosecutgkectepetition. The mother and
the father were involved in a custody matter inLatvrence County Family Court
and the court ordered a FGALO34 investigation. The Jefferson County DSS
agreed to do the 1034 investigation as a courte$y.tLawrence County DSS as
the father’s sister was a supervisor in the CP&ini8t. Lawrence County. After
the 1034 report was filed with the court, the AHED a neglect proceeding against
the parents and moved the St. Lawrence County FdDailirt to order one of the
counties to prosecute the neglect petition. Thefacourt ordered Jefferson
County DSS to prosecute the Art. 10 petition arftedson County DSS appealed.
The Third Department found that the “mere fact't tine father’s sister was a CPS
supervisor did not disqualify St. Lawrence County®from prosecuting the
neglect petition. St. Lawrence County had takepsto make sure the father’s
sister had no role in the father’s case. The fawert should have ordered St.
Lawrence County DSS to prosecute.

NOTE: Courts have permitted AFC to file Art. 1Qipens under this section,
usually when the local district does not wish te & petition, and generally this
has resulted in the AFC prosecuting the Art. 10metimes successfully and
sometimes not. It is hard to imagine how a coauid “order” a DSS to file a
petition and pursue an adjudication in a matterrevlieat DSS did not agree that
there was in fact sufficient evidence to prove aeg|



Matter of Jaydee P., AD3d__ , dec’d 12/22/17"(Dept. 2017)

A Herkimer County mother appealed her neglect adaimn but the Fourth
Department affirmed the lower court’s ruling. Thether argued that she should
have been allowed to appear for the fact findinglhgne. One month before the
hearing, the mother was served with the notichefdate and warned that if she
failed to appear, the court would proceed in heeabe “on an inquest basis”.
After this notice went out, the mother moved to Mgan and on the eve of the
trial sent a letter to the court claiming that sbald not afford to return and
wanted a “phone interview”. She stated that she mot working and was
ineligible for public assistance in NYS. The danformed defense counsel that
the mother’s request to appear by phone was damiédhe attorney did not object
or seek an adjournment. The issue of an adjournweas therefore not preserved.
However, since the mother did seek a phone appeaeard that was denied, that
iIssue was preserved. DRL75-j(2) applies to neglect proceedings and statss
the court may allow for telephonic testimony buesimot require it. Given the
circumstances of the mother’s abrupt move to Mighign the eve of the hearing,
the court did not abuse its discretion is denyiagrequest to appear by phone.
The lower court did err in admitting into evidertbe entire case file of the DSS
worker as it did contain inadmissible hearsay. Eav, this was harmless error as
the result reached without the hearsay portionddvoave been the same. Also
the lower court did not consider or rely on thediméssible hearsay in reaching its
decision.

Matter of Hannah T.R., AD3d__, dec’d 12/27/17 (2 Dept. 2017)

Kings County Family Court correctly ruled that akR@did not have a conflict of
interest simply due to the fact that she had preshoshared office space with
another attorney who had represented the fathibeiparent’s divorce 3 years
earlier as the mother argued. There was no aitegtiat the AFC had ever
discussed the divorce with the attorney.

GENERAL NEGLECT

Matter of Kymani H., 152 AD3d 519 (29 Dept. 2017)

Kings County Family Court neglect adjudication wegersed on appeal. The
Second Department found that the mother had ndéctegl her 16 year old son.
ACS had argued that the mother allowed her tedmgavith inappropriate



caretakers and would not allow him to move backith her. The Second
Department saw it otherwise. The child voluntaleg his mother’'s home and
moved in with 2 people who, although not relatethtachild in any way, had
functioned as a father and a grandmother for ltld since he had been a toddler.
The child’s needs were met in this home and théheradpoke with the child and
the caretakers some 3 to 4 times a week. Thereavasidence that the child’'s
condition was impaired or that he was in immineariger of impairment.

Matter of Antonia S., 154 AD3d 420 (% Dept. 2017)

The Bronx father of 3 children neglected the 2 siahildren and derivatively
neglected the younger. The 2 older children madebcourt statements to CPS
that their father would leave them alone for exezhderiods, did not give them
enough food and hit them. He would use a beli®hand to hit them if they did
not clean the home or if they refused to panhafwtienoney. The children
expressed fear of the father. The children’s debart statements cross
corroborated each other. The mother also correddiay testifying that she had
found the children alone in the father's home aad $een no food in the home.
She also had seen the father slap the oldestamddad seen marks on that child.
The father failed to testify and so an adverser@nfee was appropriate. The father
failed to provide proper supervision for the cheldrand used excessive corporal
punishment which formed a basis for the derivatigglect finding regarding the
youngest child.

Matter of Cameron D., 154 AD3d 849 (2 Dept. 2017)

The Second Department affirmed the Kings Countyifya@ourt’s dismissal of a
neglect petition against a father. There was ufficgent proof that the one act of
domestic violence against the mother in the presefhthe children established
that the children were impaired or had been in danfjbecoming impaired.
Further there was not sufficient proof that théaéatmisused alcohol to the extent
that the lost self control of his actions or tha thildren were impaired or in
imminent danger of becoming impaired.



Matter of Kieran XX., 154 AD3d 1094 (8 Dept. 2017)

Two Otsego County parents neglected their 10 molatibaby. There was a
derivative finding regarding the mother’s olderldren but that adjudication was
not appealed. The police were called to the aartm@fter the parents had
engaged in an altercation with each other thatidstéd for several hours. The
mother testified that the father had choked hermmathed her and would not let
her leave or use the phone. While this was ocayirthre mother testified that the
baby was present in the immediate area. The falkertestified that while the
fight was going on, he was holding the baby andibéher grabbed the father’s
shirt in a rage and yelled at the father. Thisavedr on the part of the parents
meant that the infant was put in imminent harmtofgacal injury. The parents
also further neglected the child in that when tbkcp responded to the domestic
violence, they found that the apartment smellechafijuana and discovered a
marijuana growing operation and 3 pounds of mamngua Further, the lower court
properly found that the parents violated the terapoorders of protection that the
court had put in place. The mother violated ttdeothat she was not to have
contact with the father and the father violateddraer that he attend drug
treatment. Only the mother appealed but the Thedddtment concurred that she
had neglected the children and violated the tempanaler of protection. The
violation of the order of protection can also besidered as further evidence of
neglect.

Matter of Kathleen NN., 154 AD3d 1105 (8 Dept. 2017)

Sullivan County DSS brought neglect petitions aglaihe mother, the father and
the mother’s boyfriend but the family court disneidsall three petitions. The DSS
and the AFC appealed and the Third Department sedethe dismissal as to the
father but affirmed the dismissal as to the mo#ret her boyfriend. The petitions
centered on an incident that had occurred whemtsteer, her boyfriend and the
child’s grandmother took the child to the pediaamcfor a well baby check up.
The father arrived at the doctor’s office unexpdistand grabbed the baby from
the mother’'s arms and attempted to take the chifofgys from the grandmother.
While holding the child, the father tried to leaarad the boyfriend blocked the
doorway. Pushing and shoving ensued and everyidiogved outside where the
father then dropped the baby into a bush neardherete sidewalk. The
grandmother caught the baby just before her haatidconcrete. The father and
boyfriend began to fight and the police were cattethe scene. The child was
screaming, red in the face and very distraughhlhdtonly minor scrapes and
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scratches. This incident was sufficient to findt tie father had neglected the
baby. Physical injury to the baby did not needd@loven.

After the incident, CPS learned that the boyfriead previous indicated reports
including a serious incident of physical injuryd@ year old. CPS made a safety
plan with the mother that the boyfriend would netdround the child. However,
within the next few days, caseworkers found theffomyd in the home on 2
occasions. The mother testified that the boyfriead not moved in until after the
incident at the doctors and further that she didumolerstand that the safety plan
meant she had agreed to keep him away from the b@bg felt the boyfriend had
tried to protect the baby from the father at thetdids appointment and believed
that his prior protective incident with a 2 yead @las due to an accident. Since
there was no evidence that the boyfriend had bgmmson legally responsible for
the child at the time of the incident at the dostoffice, he could not be found to
have neglected the child at that time. Assumimgwhs a person legally
responsible after the incident given that he themed in with the mother and
baby, neither he nor the mother were neglectfugmgitheir failure to abide by the
safety plan. The safety plan was a recommendatimira requirement and was
based on the allegations that the boyfriend haat prcidents of neglect.
However, the details of these prior incidents weyeclearly proven in the court
proceeding. The only evidence on 2 of the inciglevds that the boyfriend was
fighting in the presence of children. As to thiegédtion of serious injury to a 2
year old, the boyfriend told the caseworker thet ltad happened by accident.
The caseworker had not determined if this morevgerincident had even resulted
in a Family Court proceeding in the county whera@lggedly occurred or if the
father’s claim of it being an accident could haee accurate. Although the
parents initial failure to comply with the safetiaip was not appropriate, it did not
prove that the child was at imminent risk of neglec

Matter of Janan Il., 154 AD3d 1082 (3' Dept. 2017)

Broome County Family Court’s neglect neglect adjation against 2 parents was
affirmed on appeal. The 3 oldest children madeobaburt statements that cross
corroborated each other and were also corrobostasdme of the respondents
own testimony. There was “troubling” parental &abr alleged but in particular,
one incident was problematic. The father, unhapply damage the 3 children had
made to their clothing, separated the childrereaoed at them and rubbed his
knuckles against their heads. The children alcaed that his actions caused
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them physical pain but more significantly the irmtiwas so frightening to them
that each one of them lost bladder control andtiaernselves. The children were
12,10 and 5 years old. The children were “unhifidey the actions of the father.
The neglect was not so much really about excessik@oral punishment (which
had been the indication) as it was about the adnldremotional response and the
parents failure to deal with that. It was not mewble or prudent on the part of the
parent to fail to attend to the children’s emotia®sponse. The parents knew that
the children were emotionally harmed by the fatheehavior and instead of

trying to resolve that issues, the parents actisgbjided the concerns. The parents
ordered the children not to speak to any counselotdsthe mother refused to
answer the door to CPS. The older child disobélyegbarental order that she not
talk about this issues and did seek help from adgbsychologist. The mother
refused to give permission for this child to becanwlved in an after school
program that the psychologist thought would beihglpo the child’s emotional
iIssues. Further the father wrote a threatenirigriéd the psychologist, demanding
a meeting about the discussions the psychologisthaging with the child.

Matter of Izabela S., 155 AD3d 446 f1Dept. 2017)

New York County parents neglected their child wiad Bevere physical and
neurological abnormalities. They were “lax” irethday to day care of the child,
did not provide her with adequate food and missgdcial” appointments with
various medical professionals.

Matter of Malachi B., 155 AD3d 492 (1 Dept.)

The First Department agreed that a Bronx fathemfesgglected his child. He
repeatedly indicated that he wanted no contact thieerchild, did not visit the child
and did not plan for the child. The father hadoeramanent home and never
provided proof of any legal income. He abdicatedpfarental obligations. His
failure to testify or offer any evidence permitg strongest inference against him.
The lower court did err in finding that the fathed neglected the child by
abandoning the child as this was not specificdlggad in the petition and the
petition was never properly amended to include allagation.
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Matter of Evan T., 155 AD3d 964 (2 Dept. 2017)

The Second Department affirmed an adjudicationalaaffolk County mother
neglected her child. The mother asked DSS to pteeehild in foster care
because she could not “afford” to care for himdbettlined the county’s offer of
preventive services. She abdicated her parentgatigin to adequately plan for
her child despite being offered financial and otimeans to do so.

Matter of Jacklynn BB., 155 AD3d 1363 (8 Dept. 2017)

A Schenectady County teen overdosed on Ambierea8ll1 and was transported
to the hospital where it was determined that therdese was accidental and that
she was not a threat to herself or others. Théenphowever, refused to take the
teen home or to make an alternative plan for fiée father, who lived in a
separate home, also refused to take the childe nigther did consent to the teen
being placed in foster care and DSS brought negktgions against both parents.
The family court found both parents neglected dantfor failing to make a plan
for the child and the mother appealed. The matderitted that she was unwilling
to have the child returned to her home and thahskeconsented to the child
being placed in foster care. The child did haweeatal health history and a
difficult relationship with her mother. Allegedtiie child had threatened to Kill
the mother or to commit suicide. However, thddihiissues do not excuse the
mother’s refusal to make plans for the child. rEheas no proof adduced that the
child would have been unsafe if returned home.

Matter of Natalee M., 155 AD3d 1466 (3 Dept. 2017)

Two Broome County parents neglected their newhofiamt. Although the mother
knew she was pregnant, she denied the pregnandyiéitdrom others and failed
to obtain any prenatal care. Even 2 dafysr giving birth, she continued to deny
that she had in fact delivered a baby. She rdftssign for emergency medical
care for the baby as she said it was not hers.nidiber tested positive for meth
and acknowledged using meth during her pregnardydimg within a week or

two of the baby’s birth. The baby tested posifmemeth, was premature had a
low birth weight and needed to stay in the NICWUhe mother clearly neglected
this newborn. The father also neglected the chidsuming that he did not know
the mother was pregnant (which the lower court tbunbelievable) , he had failed
to obtain safe housing for the child once she veas.bThe home had sustained
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flood damage and it was not suitable. It was tair‘construction site”. The
caseworker had to make an unannounced visit a nadtgththe baby was born as
the parents would not allow the caseworker in thrada earlier. The caseworker
testified that it was difficult to walk around iheé home as there were tools, nails,
buckets of plaster laying around , there was netstoek on the living room walls
or in some of the upstairs rooms. Two motorcychse parked in the home.
There were containers of fuel on the counters actteanical or gas smell
throughout the home. There was also no workaliéysplan for the baby to
reside with a relative. The father did not procadequate housing for this fragile
infant. The father failed to appear on 3 dayseffact-finding and did not testify.

Matter of Andru G.,  AD3d__ , dec’d 12/12/17 (1 Dept. 2017)

The First Department affirmed New York County Fan@lourt’s adjudication of
neglect regarding the mother of 3 children. Thi&dobn were exposed to the
mother’s violence with other members of the famimgluding the father of one of
the children. The children were in the apartmet &ere in close proximity to
the violence and were therefore at imminent dangphysical injury. There was
an incident were the mother and one father each pudting on the child in a
custody exchange. This incident alone was sufftdier a neglect adjudication.
The mother also failed to provide an appropriat@édor the children as the
apartment was cluttered with boxes and containastiplbags full of the children’s
dirty clothes which had not been washed in ovesar.y Further while keeping a
child for an unauthorized 4 day visit, the mothaleld to obtain timely dental care
for the child’s abscess.

Matter of Angelos F.,  AD3d__ , dec'd 12/14/17XDept. 2017)

The First Department agreed with New York Countynfa Court that a father
neglected his child. The father believed thaivias the victim of a conspiracy and
that he was being surveilled. There was no evielémat this was true. The father
isolated the child in an unsanitary room in a haseglshelter. The child was
unkempt and did not have access to a shower faraowenth. The child was
extremely distraught, anxious and angry. The ohég upset to the point of
harming himself. The father did not enroll théatim school, missed several
weeks of school and provided no other educatiarradtive for the child.
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Matter of Jakob Z., AD3d__ , dec’d 12/21/17 (BDept. 2017)

The Third Department concurred with Broome CourdynHy Court that a father
had neglected his 2 children based on severalentsd In the one incident the 11
year old son was bruised on his elbow and hadexd#on in his armpit. The out
of court statements of the son detailed that higefahad ripped a shirt off him in
anger, causing the injuries and causing the childy. The daughter also made
out of court statements that she heard the incigeditsaw her brother bleeding.
The mother also heard the incident, saw the tamaifd saw the boy upset and
crying. The caseworker confirmed the injuries lom boy. The father did
acknowledge that he was angry and that he was naiglthe boy. In another
incident just a few days later the father lostteiaper and yelled and banged his
hand on the table. The children were presentpdinents argued and the father
then locked the mother out of the home and shed#tle police. The father
barricaded himself and the children in the bathrdon3 hours. The daughter
expressed fear that the police would shoot heefath The daughter made out of
court statements that the mother had bruisesialtime”. The mother
acknowledged that the children were present fteagt 2 incidents of the father
being violent to her. The father had pushed ththexadown the stairs and the
daughter saw this and saw her mother cry and le=father to leave her alone.
The father himself admitted that he did not blaheerhother for fearing him given
what he had done to her.

Matter of Jamil S.,  AD3d__, dec’'d 12/28/17 {1Dept. 2017)

The First Department affirmed New York County Fantllourt’s adjudication that
a mother had derivatively neglected her newborndwiOver the previous 10
years, the mother had had multiple prior adjudicedj including one of sexual
abuse. She had her rights terminated to anothidraiiout 5 months before the
birth of the twins. She had been ordered to corm@eumber of service plans
over the years that included anger management, stamwiolence counseling,
individual therapy and substance abuse treatnfeiné. stopped attending all
services when she became pregnant with the twamsiclg she had been placed
on “bed rest” but she was unable to produce anyicakdocumentation of this
requirement. She had been discharged from heaiidor nonattendance and the
academic counseling that she received was nottktather need for mental health
therapy. She did not make sure her other childrere in regular attendance at
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school and missed appointments for them — inclughodpation appointments for
her son.

DOMESTIC VIOLENCE

Matter of Zelda McM., 154 AD3d 573 (% Dept. 2017)

A New York County father neglected his child byrouitting acts of violence
against the child’s mother when the child was ptaif close enough to be hurt.
The mother provided detailed testimony of multigéts of violence. The
caseworker also provided photographs of the mathejtries and medical
records. The father did not testify and the stestgossible negative inference
can be drawn. The mother also testified that ditleef used drugs every day and
was never sober and that he smoked marijuana wduilag for the child. ACS
was not required to prove that the drug use imgalre child or put the child at
imminent risk of a specific impairment. FCA 8 10dxiii).

Matter of Isabella S., 154 AD3d 606 (1Dept. 2017)

A Bronx County Family Court’s dismissal of a nedlpetition was reversed on
appeal. The respondent neglected the two childmes of whom was his child. He
choked the mother in the presence of the 6 yeaamddwithin a few feet of the
sleeping 4 month old. The mother testified andtbstimony was supported by the
records of the shelter where the family lived. BBohildren were neglected by his
actions. The 4 month old was in imminent dangeylgfsical harm given how
close the baby was to the violence.

Matter of Eric P. ~ AD3d__ , dec’d 11/29/17 (2 Dept. 2017)

Suffolk County Family Court was affirmed on app&athe Second Department
regarding a father’s neglect of 3 children. Thé&dagrabbed the mother’s face
and punched her while the 2 of the children wees@nt. Both children saw him
grab the mother and one saw him hit the mother.oth®f court statements of the
one child were corroborated by out of court stat@ef the siblings and by the
photos of the mother’s injuries. The children eboth afraid of the father and
there had been ongoing domestic violence in theghom
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EXCESSIVE CORPORAL PUNISHMENT

Matter of Tarelle J., 152 AD3d 593 (2 Dept. 2017)

A Kings County father used excessive corporal gument on his 7 year old. He
admitted that he hit his son once with a woodeearrulhe child had visible marks
and swelling on his arm. This was not an isolatedlent.

Matter of Bryan O., 153 AD3d 1641 (% Dept. 2017)

The Fourth Department concurred with Erie CountyniiaCourt that a father had
used excessive corporal punishment on his son.chifeés out of court statement
described the father pushing him to the grounddaadging him to a bed causing
bruises and scratches. This was corroboratedenbgabeworker and the mother’s
observations of the injuries on the child as welphotographs of the injuries.
Further there were corroborating out of court steets by the siblings who heard
and saw the fight. Actual serious injury to thelameed not be proven. The child
was impacted as he was “hysterical” and crying ntratlably over the incident
and had been upset in response to the father'sivabise and threats in the past.
The Appellate Division did however disagree tharéhwas sufficient proof that
the father neglected the child for failing to céyehis minimal needs at times
when the mother was not home and dismissed tleagadibn.

Matter of Maya B., AD3d__, dec’d 12/20/17 (2 Dept. 2017)

A Queens County father neglected his 14 year aldjler. The father repeatedly
slapped the child in the face, knocked her to tieeirgd, punched her in the face
with a closed fist, kicked her in the ribs and Winigecan of soda at her that hit her
in the forehead. The child’s out of court statataevere corroborated by the
caseworkers observation of her bruises, the emeygeom records, out of court
statements of the older brother and some admisbitize father.

Matter of Damone H. Jr., AD3d__ , dec'd 12/227 (4" Dept. 2017)

An Erie County Family Court’s neglect adjudicatiwas reversed on appeal. The
Fourth Department found that the father’'s behadidmot intentionally harm the
child nor was it a pattern of excessive corporalighiment. A parent does have
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the right to use reasonable physical force tolirdiicipline. The child had 2
small bruises on his face by his temple. The dim#d said he was roughhousing
with his siblings and although he later gave vagyaecounts, he maintained that
his father had not caused those bruises. Therfeabtfied that the bruises were
due to the child playing with the siblings. Two nimmlater the child had several
scratches on his face, a bruise on his cheek arslademinor bruises and abrasions
on the face and one on the abdomen. The child®althd gotten in trouble at
school and that his father hit him. The fathetifies that he was called to school
due to the child misbehaving. As the father talteethe child about the situation,
the child began to run around the classroom. fatier chased the child and in an
attempt to grab him, accidently caught him in thesfwith his hand and this
caused the marks. There was not a preponderfesgence that the child was

in imminent danger of neglect by the father.

Matter of Israel S., AD3d___, dec'd 12/27/17 {2Dept. 2017)

The Second Department concurred with Kings Couatyify Court that the
mother’s actions toward her 13 year old were naesgive corporal punishment.
The mother became unhappy with the teen for putilegch in a dark colored load
of laundry and began to scold her. The child th&are at her mother. The
mother responded by striking the child in the fabegwing bleach in her face and
scratching her arm. The child then retaliated tryghing the mother and twisting
her arm. The mother did admit that she had slagiped3 year old a couple of
times in the face. While a single episode of esisescorporal punishment may
sometimes constitute neglect, this incident wassntitcient. The lower court
properly considered the child’s “age and size piwvocation, and the dynamics of
the incident”.

PARENTAL MENTAL HEALTH

Matter of Michael G., 152 AD3d 590 (2 Dept. 2017)

A Kings County Family Court adjudication that a mat had neglected her
children was affirmed by the Second Department. mbther’'s mental health
issues put the children at imminent risk of negldata 3 month period, the mother
was hospitalized 3 times with paranoid delusiofise focus of the delusions
directly involved the children.
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Matter of Tyzavier M., 155 AD3d 578 (¥ Dept. 2017)

The First Department concurred with New York CouR&ymily Court that a
mother’s mental instability resulted in her neglecher 14 month old. The
mother had a history of mental illness and hospatibns — including 2

involuntary hospitalizations since the child ha@éméorn. The mother claimed
that the child was with the grandmother duringhbspitalizations but was unable
to describe how the child had gotten to the grartders. The mother missed
appointments and would not fill out needed papekvabiCovenant House where
she resided. She also screamed in the hallwagstémed staff and engaged in
other inappropriate behaviors. She did not cdgrgebvide the child some needed
asthma medication and pulled the child on thesstaia stroller.

Matter of Jonathan H., AD3d__, dec’d 12/20/17 (2 Dept. 2017)

A Queens County mother neglected her child basdademother’s inability to
care safely for the child due to mental illnesfie Tother had a long history of
mental health problems and hospitalizations. $th@at comply with
recommended medications and therapy. The motheasre behavior directly
involved the child. Her mental health resultesbaisdangerous conditions in the
home.

Matter of Sean P., AD3d__ , dec’d 12/22/17"(4Dept. 2017)

An Onondaga mother neglected her 4 day old infdhe evidence demonstrated
that the mother’s mental iliness and her intellactlisabilities were such that there
was an imminent risk to the baby. She was unabledd the baby correctly and
did not support the infant’s head even with thessuigion of hospital staff. The
neonatal records and hospital records demonstiiaé¢the mother would not be
able to maintain a feeding schedule for the balyeaable to safely hold the baby
in an unsupervised setting.
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PARENTAL SUBSTANCE ABUSE

Matter of Isiah L., 154 AD3d 680 (2° Dept. 2017)

The Second Department reversed the Kings Countyly-&uaourt’s dismissal of a
neglect petition after petitioners proof for fa#duio prove a prima facie case. The
mother tested positive for cocaine and marijuartheabirth of her 8 child. The
infant also tested positive for cocaine. The mo#umitted to CPS that she had
been using drugs since she was a teenager ancehadgotten any substance
abuse treatment. She also admitted to being degarder years and that in the last
4 months of this pregnancy, she simply stayed chddkeday and barely interacted
with her older 4 children. She said she was usowogine in the latter stages of her
pregnancy to help her get out of bed and usingjugara to give her an appetite.
She admitted she had used cocaine 3 days befang davth. This evidence does
establish a prima facie case of neglect under FAB4% (a)(iii) and no
impairment of risk of a specific impairment to tt@ldren needs to be proven.
The matter was remanded for a new hearing.

Matter of Kaylee D., 154 AD3d 1343 (% Dept. 2017)

Genesee County Family Court was affirmed in negidgdication of a mother
after an incident involving her abuse of prescoptilirugs. The mother was found
by the police outside in the early morning hourthver 5 and 11 year old
children. The children were in light coats andapags in 45 degree rainy weather.
The mother claimed that they were out for a walktha officer observed that the
mother had droopy eyes, was lethargic and she wuaildlways answer his
guestions but would simply stare. The policecaffisuspected the mother was
under the influence of narcotics. The childreniagated that the mother was
behaving bizarrely and woke them up and told thesy had to leave due to an
emergency. She made them carry a box with randosswind pipes in it. The
children were cold and wet and the mother trielk&we but was arrested. The
police found that the mother had a box of suboxbaewas missing 22 doses even
though the prescription had just been issued 5 deige and the med was to be
taken only twice a day. The mother’s doctor stéited the mother had a tendency
to increase the dosage on her own and that sucdase could result in sedation,
dysphoria and mood changes, including altered ¢wgrabilities. This behavior
was neglectful of the children and the mother'gyjuent was strongly impaired
and the children were exposed to a risk of subisiamrm. Further, the mother
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also neglected the children by not contacting thikeleen after her arrest. Lastly,
the appellate court commented that the family cbad not been biased against
her as the court has “broad authority” to questutnesses and to interrupt to
elicit and clarify testimony.

Matter of Carter B., 154 AD3d 1323 (# Dept. 2017)

An Onondaga County mother neglected her childreargthe overwhelming
evidence that she repeatedly misused cocaine anothhéJnder FCAS 1046
(a)(iii) the DSS established a prima facie caseegflect and neither actual
impairment nor specific risk of impairment of tHaldren needed to be proven.
The DSS was not obligated to “present additionatsj evidence to establish the
common-sense proposition that repeated, multi-gbase of cocaine and heroin”
would ordinarily have the affect to producing im tinser a substantial state of
stupor, unconsciousness, intoxication, hallucimatebsorientation, or
iIncompetence or a substantial impairment of judgma a substantial
manifestation of irrationality. Although the meticlaimed that the FC§ 1046
(a)(iii) exception of participation on a recognizethabilitative program applied,
she in fact had 18 separate positive drugs testadmitted to continued use of
drugs while in her methadone replacement progr&@he clearly was not
voluntarily and regularly participating in the prag.

Matter of Giah A., 154 AD3d 84 (29 Dept. 2017)

The Second Department affirmed Suffolk County Far@iburt's determination
that a father neglected his children by repeatesisa of prescription drugs. The
evidence of his repeated misuse establishes paoia heglect under FC1046
(a)(ii)) and neither the actual impairment nopadfic risk of impairment of the
children needs to be proven. The appeal for orieeo€hildren was dismissed as
academic as the lower court had since vacatedddlr® as to that child after the
child died.
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ABUSE

PHYSICAL ABUSE

Matter of Syriah J., 153 AD3d 430 (% Dept. 2017)

The First Department affirmed an abuse finding bgr& County Family Court.
The child died after suffering a traumatic braijurg while in the care of the
mother and grandmother. ACS is not required teg@mohich of the two
respondents committed the acts that resulted imjhees. The child had anoxic
ischemic encephalopathy and subdural hematoma wshicsually explained by
vigorous shaking. The testifying expert opined tha reasonable degree of
medical certainty the injuries to the child were thsult of a shaking event, in
particular given that there was no skull fractlree mother and grandmother
claimed that the child’s injuries occurred duetiors fall from a mattress to the
floor but the ACS experts ruled this out as a fmesxplanation. Even the
respondent’s expert testified that it would be “sunal” and “extremely rare” for
the child to have received these sorts of injunehis manner. The petitioner’s
expert was specifically trained in shaken baby sym& and was a board certified
pediatrician with a sub certification in child abusThe respondents’ experts had
not observed the child first hand. Further th@oeslents’ testimony of the events
were “riddled with inconsistencies, and simply omdible”. In a footnote, the
First Department commented that one of the amiefdcontended that there was
new scientific research about shaken baby syndroowever there was no
argument by the respondents that the lower coarehnad in not considering this
new research.

Matter of Angela N. L., 153 AD3d 1408 (? Dept. 2017)

The Second Department affirmed the findings of @se@ounty Family Court that
the parents derivatively severely abused their mewbhild, that no efforts need to
be made to attempt reunification and that the gwahe child should be adoption.
The parents’ first child had died while in theireat 2 months of age. The father
was convicted of manslaughter in the second dedgfrbe.subject baby in this case
was born to the mother while she was in jail waitner criminal trial. The
mother’s criminal charges were ultimately dismiss@&die to the criminal
conviction, the Appellate Court concurred that #smappropriate for a summary
judgment derivative severe abuse adjudication ag#ue father. The deceased
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child had sustained a rib fracture about 2 weeksrbédner death and also had
retinal hemorrhages, subdural hemorrhage, a sladture and a severe brain
injury. The proof was that this baby had died froomaccidental head trauma with
acceleration injuries while in the care of the p#&se These injuries would have
occurred as early as 3 days before the baby wagbtdo the hospital. The 2
month old would have shown immediate and seriongp$yms of her injuries,
including lethargy, limpness, vomiting and feveAlthough the father was
convicted of the baby’s murder, the mother contihieemaintain that neither she
nor the father had injured the child and that theries had just occurred
spontaneously.

The mother was derivatively severely abusive dbdéanew baby as she stood by
and did not protect the deceased child. She aetddiessly under circumstances
that evinced a depraved indifference to the lif¢hefdeceased 2 month old by
clear and convincing evidence. FCA 81039-b alléavs determination that
reasonable efforts toward reunification are notinegl where a parent has been
found to be have severely abused a child. Herpdhents did not prove the
requisite findings to prevent the “no efforts” find. They did not establish, as
would be required, that efforts to reunite wouldréhe best interests of the child,
not contrary to her health and safety and wouleljikesult in reunification in the
foreseeable future. The lower court properly cleanidpe child’s goal to adoption
in light of the mother’s continued insistence theither she nor the father had
done anything to cause the death of their firsyybab

Matter of Logan C., 154 AD3d 1100 (8 Dept. 2017)

Schuyler County Family Court found a mother, fated a baby sitter had all
abused and neglected 2 children. They all appeadddSS and the AFC cross
appealed the lower court’s refusal to find sevéngsa. The Appellate Division
affirmed the abuse and neglect finding and ametigefinding against the father
to include severe abuse. There were two incidéatshad occurred, some two
months apart. In the first incident, the fatheloviiad physical custody of the
children left them with the babysitter and one ahd toddler, suffered a spiral
fracture of the left tibia. The father knew thaistinjury had occurred and did not
seek medical treatment for the little girl untiethext day. The father claimed that
the older child — a 7 year old — had caused theyrgand the father was
inappropriate with the son — cursing him and begakiim at the hospital and in
front of the injured girl. The father neglectee tfounger child by failing to obtain
medical care quickly also failed to follow up wite early intervention and parent
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education that the CPS worker recommended. Therfatopped using the
babysitter after this incident but then began ® her again even though he had
reason to beware that the care there was not ignfficThe father was also present
and slept overnight at the babysitter's home oretlening of the second event.
The mother also was neglectful as she too knew frer visitation with the
children, that the babysitter had resumed caringhi® children after the broken

leg incident. The mother was aware that the dinald blisters in her mouth and on
her arm and marks and bruises on the bottom dide¢and on her legs. The
mother did not take the child for medical attentibnrt simply notified the father of
her observations.

The second incident was life threatening for thisis child. When an ambulance
was summoned to the caretakers home, the litldngit no pulse, was not
breathing and had extensive bruising on her amegs, labdomen and back in
various degrees of healing. The child also hadrestte head trauma, blood in her
mouth and nose and was airlifted to a pediatrensitve care hospital. The expert
testimony was that the child had suffered one extraonaccidental trauma within
a few hours of being seen at the hospital thatitexsin a subdural hematoma and
bilateral retinal hemorrhages. There also had beenincidents given the older
injuries. Neither the babysitter nor the fatheumldeexplain the injuries. This
“extensive and damning proof” was enough to prinag the father and the
caretaker had abused and neglected the child hgreitflicting the injuries or
allowing them to be inflicted. The older boy waesacly derivatively abused and
neglected by this behavior as well. There was adioal proof offered by either
the father or the babysitter and their testimong wadequate and not credible.
However, the lower court erred in not finding sevabuse on the part of the
father. The father would have been present whisrcthld was seriously, almost
fatally, injured. He offered no credible explaonati He had also recklessly
allowed the babysitter to resume caring for théd¢hkinowing that the child had
suffered a broken leg in her care just 2 monthisegaHe should have been aware
of the extensive bruising the child had that sutggeshe was being abused. He
placed his own interests above the health, wetidband medical needs of his
child. This provides clear and convincing evidetiwd he acted with a disregard
to her life.

Matter of Angel P., 155 AD3d 569 (t Dept. 2017)

The First Department reviewed a severe abuse oagedronx County Family
Court and modified the adjudication. The lowerrtdwad adjudicated the
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respondent to have severely abused and abusedhibshared derivatively abused
and derivatively severely abused the other. @hget child was proven, by a
preponderance of the evidence, to be abused lstdpgather based on the child’s
out of court statements and the observations ofltiid’s injuries. On appeal, the
Appellate Division ruled that the respondent cauitly be found to have abused
the target child and not severely abused as tip@nelent was not the child’s
father. The court acknowledged that at the timiheffact finding, severe abuse
could not be found against a non parent and thabadh FCA § 1051(e) had been
amended to include non parents, this was not relivea However the target
child’s half sibling was the child of the respontland the Appellate Division
found that this child was derivatively abused aadwatively severely abused
because the respondent’s actions towards the tengeétevinced depraved
indifference to that child’s life and resulted gri®us and protracted disfigurement
to that child. There was clear and convincing eva#ethat the respondent’s own
child was derivatively severely abused. The lowgarrt properly drew a negative
inferenced from the respondent’s failure to testiftywas not relevant that the
respondent was facing criminal charges for the saweeat, the negative inference
still applies. Further the family court did not ar refusing to adjourn the family
court matter until the resolution of the criminaluct proceedings.

Matter of Jeremiah D., 155AD3d 414 (%t Dept. 2017)

The First Department affirmed an abuse finding leyvi\Y ork County Family
Court. The medical evidence offered by ACS wasttihe 3 month old infant had
suffered abusive head trauma while in the caraefather. The father did not
rebut with any credible explanation for the injgrielThe lower court correctly
rejected the father’s expert’s theory that thedthiinjuries were due to a benign
enlargement of the subarachnoid spaces. Thisrdmesxplain the child’s retinal
hemorrhages, his going limp or the fact that hpd breathing.

Matter of Nyair J., 155 AD3d 730 (29 Dept. 2017)

The Second Department concurred with Kings Couatyify Court that a
respondent had abused his infant son but revengddwer court’s dismissal on
the derivative petition on the 3 year old childhe home, finding that that child
was derivately neglected. The injured one moidtbaby had subdural
hematomas and bilateral retinal hemorrhages wituses and vomiting. The
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expert testimony was that the child had nonaccalérdauma due to forceful
shaking. The child also have a fracture to hisslolft tibia that the experts
opined was also caused by non accidental traunfarvihie last 4 days. His
parents were his only caretakers and at the tintkeeoliead injuries, the mother
was hospitalized and the father had been carinthéchild. The father put a
doctor on the stand who testified that the fatblke him that he had “vigorously”
shaken the baby to try to get him to stop cryirag the doctor testified that this is
what caused the child’s injuries. The lower conside a finding of abuse as to
the head injuries and neglect as to the brokebulgglismissed the petition as to
the 3 year old reasoning that this child was “belythre age” where the father
could cause injury by shaking him.

The father appealed and ACS cross appealed thésgdednof the older child’s
allegations. The Second Department found that A&@Sestablished a prima facie
case that the father abused the baby and thaatier fhimself helped to establish
the case by providing a witness who stated thatather admitted to shaking the
child and causing the brain bleed and the hemombaaf the eyes. Regarding
the leg, ACS was not required to prove that th&lalas only in the care of the
father at the time of the injury as once the pria@e injury is proven, it is up to
the parent to explain the injury as accidentabatiow that he was not the care
taker at the time and the father did neither.

The Second Department refused to find derivativesalas to the three year old
but then found that the father had derivately netglkdthe three year old given that
fundamental defect in the father’'s understandingpgiropriate parenting
demonstrated by his abuse of the infant.

NOTE — The First and the Second Departments hatleraa recent cases in
which they choose to find “derivative neglect” Imatt “derivative abuse” when
there has in fact been very serious abuse of tgettahild. Here there was very
serious and multiple physical abuse of a one moluatlwith a 3 year old in the
home. In the recent case of Matter of Nayomi M. AMDBd 413 (' Dept. 2017)

the respondent virtually tortured the older chitdbait the appellate court would
only find “derivative neglect” regarding the 2 yedd who although was also
locked into a room with the older children as aipment was never “directly
exposed” to the other children’s “more severe” a&budt would seem that being
“exposed” to target abuse could be alleged to ertlemotional neglect. In the
past case law, “derivative” has referred to cadesre the impaired parental
judgment of the abuse of the target child is thdeswe that the other child is at
imminent risk. If serious abuse of the targetathlibes not mean the other children
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are derivatively abused but only derivatively meged , then what actually does
constitute derivative abuse?

Matter of Victoria C., 155 AD3d 866 (29 Dept. 2017)

A Kings County mother physically abused her son @enivatively abused her
daughter. The son made out of court statementfithanother choked him to the
point where he was suffocating and felt he was atmwpass out. These out of
court statements were corroborated by the out wita@atements of the daughter
who witnessed the incident and by the caseworKkessreation of a deep red
thumb sized bruise on the child’s neck and 4 asratshes on the other side of his
neck. This behavior demonstrated a fundamentattan the mother’'s
understanding of proper parenthood which resuhigtie derivative finding
regarding the daughter. Further the mother negieladth children in that she
regularly abused alcohol to the point of intoxioatand threatened to put a knife
to the children’s throats. This neglectful behawvias reported by both children,
cross corroborating each other and also by thenzaker who smelled alcohol on
the mother’s breath. The mother was not engagadyrsubstance abuse program
and stated that she did not need one.

Matter of Lucien HH., 155 AD3d 1347 (3 Dept. 2017)

A respondent mother from Otsego County was founthbyly court to have
abused and neglected her 4 month old and her 4ojetail he adjudications were
reversed on appeal. The younger child had an &@dtire to his right ankle and
prior healing fractures to his left ulna, left hunne and left femur. A prima facie
case was established that the father of the 4 nwdthad severely abused the
child and he had in fact admitted pulling on thédts leg. The fractures could not
have been self inflicted or inflicted by the toddbeother and the child did not
have any bone disease. The mother and the fadrerthve sole caretakers of the
infant. It was the father who admitted that hd geabbed, pulled and twisted the
baby’s leg as he dragged the child toward him encthuch perhaps some 8 or 9
times. Therefore the mother was only accountai@lbuse or neglect if she knew
or should have known of the father’s inclinationsl ghat she was placing the
infant in danger when leaving him in the care &f flther.

The mother continuously maintained that she didknotv how the child’s
fractures occurred, that she did not think thedattad caused them and that she
did not notice anything unusual about the child® lintil the day she took him to
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the doctor. Although the father had admitted tothat he was frustrated with the
children, she did not think he would hurt the cteldl She testified that he was not
a person who yelled or who spanked the childreme #as cooperative with the
investigation and had even participated in a cdietigohone call to the father
where he admitted he had hurt the child. She vgisly upset and cried when he
admitted the injuries. Although the family hackheeceiving preventive services
from DSS at the time of the child’s injuries, thetirer claimed this was because
she had told a nurse that the father left the baispi one time as he was upset and
did not want to be upset around the child. Atine did the father ever implicate
the mother on the injury to the baby or claim ta¢ was complicit in any way.
The doctors indicted that not all fractures of @reh this young result in redness
and swelling and that any pain or discomfort ongthg of the baby may not have
been obvious after a short time. The child waag@pk, non fussy baby who the
mother had properly taken to his well baby checkwhere nothing unusual had
ever been noted. The mother thought the chilessihess and redness and
swelling were due to vaccines and reacted with@ppate monitoring which
ultimately led her to take the child to the pedd@n. It was not proven that the
mother knew that the child was in danger with ti&ér or that she acted
unreasonably in leaving the child with the father.

Matter of Alexander H.,  AD3d__, dec’d 12/28/171f' Dept. 2017)
New York County Family Court properly granted AG8otion for summary
judgment for severe abuse. The mother had beemnaidi convicted of second

degree assault with respect to another child agcktivas a prior order excusing
efforts to reunify.

SEX ABUSE

Matter of Markeith G., 152 AD3d 424 (F' Dept. 2017)

The First Department affirmed a Bronx County Fan@yurt’'s sex abuse
adjudication. The child testified in court anthaligh there were some
inconstancies, the lower court evaluated them tardening the child to be
credible. The sexual intent can be inferred fromrespondent’s acts toward the
child and his failure to offer any other explanatioA negative inference can be
drawn from the respondent’s failure to offer testity even though there was also
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a criminal matter pending. The two male childnethie home were derivately
abused also — they were sleeping in the same ramimgdthe sexual abuse and his
parental judgment and impulse control are cleagfecdtive such that any child in
his care is at substantial risk.

Matter of Brianna M., 152 AD3d 600 (29 Dept. 2017)

A Kings County Family Court adjudication of neglectd sexual abuse was
affirmed on appeal. The respondent used excessiy®ral punishment on the
children and was violent to their mother in theegence. The children gave out
of court statements regarding the excessive cdrparashment that was
corroborated by the respondent’s own admissio@&P8. The domestic violence
impaired the children’s’ mental and emotional Healfhe sexual abuse was
proven by the in court testimony of the victim chiMinor inconsistences in her
testimony did not make the testimony unbelievable.

Matter of Kylee R., 154AD3d 1089 (8 Dept. 2017)

An Albany County father sexually abused his teerdayeghter. The teen called a
rape crisis hotline and reported her father’'s skaliase of her. The child’s out of
court statements to the rape crisis hotline artdleédCPS caseworker were
corroborated by her own in court testimony. Thiédalvas “hysterical” about the
situation when interviewed by CPS and provideditbstalescriptions of at least 3
occasions of sexual abuse, including one everdroitfle sexual intercourse. The
child’s in court testimony was consistent in apects. The father did not testify
and a negative inference was properly drawn. fédpsated sexual abuse of the
daughter demonstrates such impaired parental judigaseto uphold a derivative
abuse finding regarding the target child’s 2 broghelhe father also neglected the
children by his abuse of alcohol. He admittedrinking “roughly” 6 beers a day
on average and claimed to have stopped drinkireg Bi$ daughter accused him of
sexual abuse. All 3 children made out of courtiesteents that the father drank and
the daughter described the drinking in her testyriarcourt. She stated that he
drank virtually every day and that this causedtbdeel depressed and anxious.
She also testified that she believed he had beegkimg when he forced her to
have intercourse with him and saw him driving tas with one of her brothers in
the car after drinking.
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Matter of Wendy P., 155 AD3d 515 (tDept. 2017)

The First Department affirmed a sex abuse findegarding a Bronx stepfather
and reviewed in detail the testimony of the expalidator. Although the
stepfather raisedferye argument regarding the testimony of the validaégpert,
this issue cannot be heard on appeal as the respodid not appeal from the
separate order that denied the application ferya hearing. Further the
respondent stepfather’'s argument that the validaigert’s testimony lacked
proper foundation was not successful with the Exegpartment. The validator

(Dr. Treacy) provided detailed testimony aboutdghalelines she used to

interview the child and that she used the Sgrou8ke&buse Dynamics framework
to analyze the interview. A proper foundationtier testimony was established by
her personal knowledge acquired through profesbmxzerience. It is not
necessary to proof that there is general acceptaritbe scientific community. To
the extent that the expert deviated from the pachis goes to weight. In any
event, the expert adhered closely to the protocblee expert validator did not use
leading or suggestive questioning and considetednative hypotheses. She
promoted an “objective, neutral stance” while eatihg the child. The lower court
did not abuse its discretion in relying on the ekpestimony as corroboration of
the child’s out of court statements. The child gapentaneous, repeated and
unrecanted descriptions of sexual abuse. Thereaapg to be no motive for the
child to fabricate the allegations. Further obagons of the child when she was at
the hospital provided additional corroboration.eTtepfather failed to present any
evidence that he had no committed the abuse afadtimad admitted to the
caseworker that he had porn on his electronic devihe expert offered by the
respondent did not interview the child and in f@ict not provide an opinion as to
whether the child had been abused.

Matter of Michael NN v Chenango County DSS 155AD81463 (3 Dept.
2017)

In an Art. 78 proceeding, the Third Departmenteexad the ruling in a fair
hearing to expunge a child protective report reggrdexual abuse. The
allegations concerned the mother’s fiancé sexwdilysing her 7 and 8 year old
children. The ALJ had ruled that there was ndaiapreponderance of evidence
that he had abused the younger child but thereavass preponderance of
evidence that he had abused the older child atchthhad failed to provide
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adequate guardianship to the to the younger cHilds ruling was affirmed by the
Third Department. At the fair hearing the CPSkeottestified as to what the
child had said and the ALJ viewed a DVD recordihthe interviews of the
children. The ALJ determined that the boyfriend Farced the older child to
touch the boyfriend’s genital area near his peifise ALF found the older child
credible when she described this act noting theghan her demeanor as she
described it. The boyfriend had admitted that & éntered the child’'s bedroom
at night and “repositioned her” in the manner thiddcdescribed. However, the
ALJ did not find that the boyfriend had touched ¢th@er child but in fact had
positioned her to prevent her from falling out ef lned. Further the boyfriend
was “less credible” as he described the mothangithe children with a studded
belt — claiming that this had occurred perhapsti@és in the 2 years he lived
with them. There was no evidence that this had &g or it seemed implausible
that the boyfriend, who was a paramedic, would labserved such behavior and
done nothing. In fact the evidence was that ththerovas frequently absent from
the home and uninvolved with the children and thstipline had been left to the
boyfriend. The hearsay statements of the oldédat obgarding being made to
touch the boyfriend near his penis were sufficiergliable to maintain the
indicated report regarding both children.

Matter of Demetrius C., ~ AD3d___, dec’d 12/14/1{° Dept. 2017)

The Fourth Department affirmed a sex abuse adjtidicagainst a father but
reversed the derivative neglect adjudication reiggrthe son. The target child
testified in court and was credible. Her incoresises were minor and peripheral.
The fact that she was unable to recall some dethdsit the abuse that had
occurred 6 years earlier did not render her testyimmbelievable. The father also
did not testify and a negative inference can bevdraotwithstanding the ongoing
criminal investigation. The First Department dalvever determine that the
derivative neglect finding regarding the son watsproper. The sexual abuse had
occurred 6 years earlier and did not demonstratietiie son was at risk. The son
was much younger and was unware of the abuse.sdrhbad supervised and
unsupervised visits with the father for the 6 yesamse the abuse and there was no
evidence that the son was ever at risk during thisss.

NOTE: This is not reflective of the current caae In this area where virtually all
caselaw finds a derivative adjudication on a st half sibling when the target
child has been sexually abused. Derivative adaiains are based on the parent’s
behavior toward the target child and whether tledidyior demonstrates if the
parental judgment is fundamentally flawed. Sexuallusing your daughter is has
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generally been found by the appellate courts ta umdamental flaw in parenting.
Here the court seems to be saying that becaussvémt happened 6 years ago and
the other child has not been harmed since, thare derivative.

Matter of Brooke T., ~ AD3d__ dec'd 12/22/17 (4Dept. 2017)

A Jefferson County adjudication of severe abuseaffasned on appeal. The
father committed felony sexual acts against higtlear. The evidence was clear
and convincing that the father committed the acise child’s disclosures were
corroborated by the testimony of validation expeatschool psychologist, the
investigators and the child’s counselor. The chagte multiple, consistent
descriptions of sexual abuse and had age —inapateginowledge of sexual
matters. The consistency of a child’s repeatedbaburt statements does not
serve to corroborate but it does enhance thebiiyeof the child’s out of court
statements. The agency is not required to shagedil efforts in order to establish
severe abuse and FGALO51(e) was amended prior to the filing of thiitpm to
clarify that this is not a required element.

Art. 10 POST ADJUDICATION and DISPOSITIONAL ISSUES

Matter of Dawn N. v Schenectady County DSS 152 A@I3L35 (3¢ Dept. 2017)

In a significant case, the Third Department ruleat the Interstate Compact on the
Placement of Children (ICPC) clearly applies wheroat of state relative seeks
Art. 6 custody of a child who is at that time irsfier care due to an Art. 10
proceeding. The child in this matter was in fostate in Schenectady County DSS
after an Art. 10 petition was filed against thelalsimother for taking

pornographic pictures of the child and sending tib@wm man online. The child
was placed in foster care. The child’s maternahgmother lived in North
Carolina and after the Art. 10 was filed, shedfi;n Art. 6 custody petition. She
was not seeking that she be made a foster parématoshe receive any services or
supervision, only that she be given custody ofctliel. An ICPC home study by
North Carolina resulted in a negative recommendatiimarily as the
grandmother was already caring for 3 other grandicn.

As the mother (who was in federal prison for this &t question) consented to the
grandmother being given custody, a finding of exiogal circumstances was not
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legally required and the lower court held a betrests only custody hearing.
The lower court dismissed the grandmother’s cuspmtition and the grandmother
appealed.

The Appellate Division affirmed the dismissal baot 8ifferent reasons. Since
ICPC requires that the receiving state approvéeptacement and here North
Carolina had not approved, the lower court in fa&$ not permitted to place the
child in the grandmother’s custody. Since thers am Art. 10 pending and the
child was in foster care on that matter, any plaa@rby the court, even by an Art.
6, to a non parent out of state requires the agipdic of the ICPC.

Matter of Sutton S., 152 AD3d 608 (¥ Dept. 2017)

Nassau County DSS filed a petition to vacate arnder of protection against the
mother but it was opposed by the children’s attpriiée lower court vacated the
order without a hearing. On appeal, the Secondaeent affirmed that the
modification was for a good cause shown and cardistith the best interests of
the children and a hearing was not necessary.lolesr court had sufficient
information for its review and decision.

Matter of Jeanette V., 152 AD3d 706 (2 Dept. 2017)

The Second Department reversed Queens County F@umilyt and remanded the
matter for a hearing. Several years after the medgat mother consented to a
neglect adjudication, the court allowed for unsujsed daytime visitation. A few
months later, the mother sought unsupervised oyktrisitation and ACS
opposed. The lower court ordered the overnigitation without a hearing.
ACS was granted a stay of the order pending apjdale a court can modify the
visitation order for “good cause shown”, the loweurt should not make children
available for overnight visitation without findirigat a neglectful parent has
successfully overcome the prior patterns of belvavidearing is needed.

Matter of Michael F., 152 AD3d 770(2¢ Dept. 2017)

The Second Department reversed a Kings County abailirt’s finding of
contempt against a non respondent father. Thenegmt mother had brought a
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motion claiming that the non respondent father\nathted terms of the
dispositional order and that he should be heldimempt and the lower court did
so without a hearing. Civil contempt must be proteg clear and convincing
evidence and there must be proof that the couridsed a unequivocal mandate
and that the party disobeyed the order knowingnefterms and that the other party
was prejudiced by the conduct. The mother’s pagieraot allege that the father’'s
violation had prejudiced her rights.

Matter of Bryce Q., 152 AD3d 889 (3 Dept. 2017)

A Franklin County respondent mother appealed aerditht she violated the
dispositional terms of her Art. 10 matter and tiwerd Department affirmed. Three
months after a dispositional order that required the respondent not use alcohol
or drugs and complete mental health services, D&$d violation alleging that
the respondent had violated both terms. The meaittenitted to the violation and
in August of 2014 she was sentenced to 90 dayaslinThe lower court indicated
that the report date for beginning the jail sen¢arould be delayed if the
respondent would comply with the order. Severaés the matter was reviewed
and several times the date to report for the sebteras delayed but in early 2015,
the mother tested positive for drugs. This resuiteher criminal probation
sentence being violated and she was placed intatan for that. The family
court then ordered that she would have to serv@belay jail sentence as soon as
she was released from state prison. The moth#omey then argued that the
mother had done very well in prison and that thel&2s would be again delayed
and in March 2016, the lower court ruled that Hiegentence would be deemed
satisfied if the mother produced proof that she t@dpleted treatment in prison,
has obtained a GED and that she would have spgeifble terms. The mother
did not provide this proof and was ordered to béginsentence and she appealed.
The Third Department ordered a stay but then did@af The mother appealed the
March order to produce the documents or servernaqusly ordered jail

sentence but that order only deemed the previdusejatence satisfied if
documentation was produced, it is not an appetdeooriginal jail sentence. The
original jail sentence is not in fact now appeatablThe mother did not produce
her GED as required by the March order and stillosable to produce it and so
the lower court’s order was reasonable and fair.

One Judge wrote a lengthy dissent, commentinghieagxtra conditions to
produce documentation were not made by the motkerisent or after a hearing
and therefore were improper. Further the mothdrdmenpleted the shock
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Incarceration that was required in her criminalteraand there was a lengthy time
between the original family court jail sentence #meltime she was newly required
to produce documents. The DSS allowed orderamérsision and protection to
expire during this time. The dissent found thatehgas good cause to terminate
the 90 day jail sentence.

Matter of Leenasia C., 154 AD3d 1 (Dept. 2017)

In a dramatic ruling, the First Department founakt tfamily court has the authority
to order a “retroactive suspended judgment” whesspondent has done well on a
dispositional order of an Art. 10 matter. A Bramwther neglected her 4 children
when the police found 22 bags of PCP in her refatpe as well as cartridges and
marijuana cigars in her dirty roach and spidéedilapartment. She admitted that
she used marijuana and PCP. She did not manageettieation of her eldest
daughter who had several mental health issues.cHitdren were placed in foster
care. Four months later, after making improvemehtsmother consented to a
finding of neglect. A month after that, the motheving made even more
improvement, the court allowed the children to metio the home and issued a
dispositional order of supervision for 12 montlds the order of supervision was
coming to an end, the mother moved under BCAA61 to modify the order to a
suspended judgment and to then vacate the fadch§rachd dismiss the neglect
petition. She provided supportive reports as to ia@ll she had progressed with
services. The mother argued that a suspended judgnd the dismissal of the
neglect petition would help her expunge the inéidatport in the SCR so she
could work as a home health aide. ACS arguedviheting a neglect finding
given the seriousness of the allegations was nibtarchildren’s best interests and
was not authorized by the FCA. Further ACS arghatlsimply complying with

a court order, as is to be expected of litigariteukl not be seen as “good cause”
to negate the underlying adjudication. ACS alsmted out that the “barriers to
employment argument” was hypothetical and the mitstheb prospects where not
the central concern of an Art. 10 proceeding. [blner court granted the
retroactive suspended judgment and ACS appealed.

The First Department affirmed, ruling that the fgnaiourt has discretion to
dismiss a petition at various stages including @bst dispositional stage under
FCAS§ 1061. The statute allows the court to modify kbt fact finding order and
the dispositional orders as it says “any order” had the legislature intended to
exclude post dispositional orders, it would havd sa explicitly. Compliance
with the terms and conditions of a suspended judgiees not mean that the
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neglect adjudication is vacated but F§P061 does give the court authority to
consider a motion to vacate an Art. 10 fact findm@ny time upon a showing of
compliance and good cause. Here the mother hadavious CPS history, the
children were not actually harmed and the mothgagad in services and
treatment and also ended her abusive relationsitiph&r boyfriend, reunited with
the children and maintained sobriety. Vacatingrteglect finding as a removal of
what may be a barrier to the mother’s employmeit the best interests of the
children. With the neglect finding vacated, motban seek to expunge the
indicated finding in the SCR. Lastly, the App&l®ivision indicated that
granting this motion would not set a “bad precetastthe option afforded this
mother would depend heavily on the facts of anviddial case. This offers
parents a real opportunity to work toward reversirfonding of neglect.

Matter of Daniella A., 153 AD3d 426 (1 Dept. 2017)

Citing toLeennasia C., the First Department reviewed Bronx County Famibu(@
and ruled again that Family Court has authoritgntaify a prior Art. 10
disposition and order a “retroactive suspendedmetg” and dismiss the neglect
adjudication. The mother had complied with thepdsitional order, she was
dedicated to changing the conditions which hadltegin the neglect finding —
this was “good cause” to now dismiss the neglegtdachtion. Further this
dismissal would allow the mother to work in her séio field and being employed
Is in the best interest of the children.

Matter of Lylah D.M., 154 AD3d 851 (29 Dept. 2017)

Three months after a Richmond County child wasrdetesd to be neglected and
placed in foster care, the child’s older siblingsr&vfreed for adoption based on a
TPR against the mother. ACS then moved under FT089-b for an order that no
efforts needed to be made toward reunificatiorhisf ¢hild with the mother. The
family court issued the order and the Second Dapant affirmed on appeal. The
termination of the parental rights of the pareratother child is grounds to issue
an order of no reunification efforts. It is the timer who is required to prove that
the efforts should nonetheless be made under tepéan in FCA§ 1039-b(b)

and she failed to establish the grounds for themgxan.
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Matter of Renee DD v Saratoga County DSS 154 AD3dL31 (3¢ Dept. 2017)

The girlfriend of the father of a Saratoga Courttjcclived with the father and his
son from the time the boy was a year old and foneil essentially as the child’s
mother figure. The father eventually was incansztavhen the child was about 6
years old but the girlfriend continued to caretfor child. The mother of the boy
then sought and was granted legal custody butaddedt the state and left the
child to remain with the girlfriend. The girlfridrthen placed the child with the
DSS as the house was in her words “falling apartie father remained in jail.
Subsequently, the girlfriend wanted the child neéar to her and filed for custody
of the child back from DSS. The lower court derfied custody petition and the
Third Department affirmed. Although the girlfreétoved the child and had
played a significant role in raising and caringtfeg child, after the father had
been incarcerated, she had inadvisably marriechanatan who was serving a
prison sentence for both murder and endangering/éiifare of a child. She was
aware that DSS had concerns about this relatiorssidgestified that she would
keep the child away from her husband but in faettsd taken the child to visit
the husband at the prison. Further the childtwaging in foster care and his
needs were being met. It was not in the child'st baerests to be removed from
his foster home and placed in the custody of gssurce. Reunification efforts by
DSS are not required as the resource is not th@&<piarent. The court noted in
foot notes that the mother of the boy had sinceesdered her rights to the child
and that the father did not seek custody but supgdhe ex-girlfriends attempt to
obtain custody.

Matter of Cori XX., 155 AD3d 113 (3 Dept. 2017)

In this Otsego County appeal, the Third Departmeleid that a violation of an

Art. 10 order of protection must be proven beyomdasonable doubt where a term
of incarceration is being imposed as a punitiveadyrand without the possibility
of purging the contempt. In this matter, the calidtfind that the violation had
been proven beyond a reasonable doubt. The cadmbiuered the father to stay
away from the mother. On the way out of courtlshe stopped to read a
document and he passed her in close proximity aitd‘d’'m going to kill you.”
Although he denied that he had said this, he dmdiatthat he passed her closely as
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he “wasn’t gonna turn around and go the other wayhe lower court properly
credited the mother’s testimony. Although the lowsurt had relied on a lower
standard of proof, the lower court had actually seented that there was “beyond
any reasonable doubt” proof of the violation ane Third Department concurred.

Matter of Brian P., 155AD3d 871 (2¢ Dept. 2017)

A Kings County mother violated the terms of her A@m the original neglect
petition was appropriately restored. She haedaid complete an anger
management course, had missed counseling sesslomagnuncooperative with
supervision.

Matter of Jamel HH., 155 AD3d 1379 (3 Dept. 2017)

A Schenectady County AFC appealed the dispositiord®r that placed the
subject child in foster care. The Third Departmmoricurred with the lower court
that it was in the child’s best interests to becethin foster care. Further the
appellate division ruled that the lower court dat arr in refusing the AFC’s
request that the court hold an in camera interaéthe child to determine the
child’s wishes. A psychologist testified at thspbsitional hearings that the child,
who was approximately 11 years old, had behavissales, was highly
distractible and had difficulty focusing. The exptestified that the home was
chaotic and that the mother could not meet thelchileeds. The expert
acknowledged that there was a negative impactboveng a child from his home
but concluded that placing the child out of the kamas in the child’s best
interests and would in fact be beneficial to thst of the family. The mother was
overwhelmed and the child’s special needs werdeioiy met in the home. Both
DSS and the mother herself supported the childgoglisced in foster care. The
lower court had properly ruled that the child haghgicant needs and issues and
meeting the child regarding his placement wouldb®helpful and the child’s
wishes were well known to the court via the closaingument of the AFC.

Matter of Frankie S., 155 AD3d 559 (% Dept. 2017)

A Bronx County mother had a significant child paitee history. There had been
2 Art. 10 petitions filed against her. The firdeged medical and educational
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neglect and was resolved with an ACD. After comiptethe conditions of the
ACD, a second petition was filed alleging somehaf $ame types of allegations
and excessive corporal punishment as well. Thisrs® petition resulted in a
neglect finding. However more than a year aftersecond dispo order, the
mother moved to vacate the neglect finding . Tweek court denied the request
and the First Department affirmed the denial. Aatar of the neglect finding is
not authorized under FC 1051 since that statue only relates to dismigsthlea
fact finding stage. Vacatur is not warranted urteféA § 1061 as the mother did

not provide any good cause that promoted the @nldrbest interests. She did not
provide any affidavit or seek any hearing to prevathy evidence as to why the
neglect finding should be vacated. There was mdeace that she was remorseful,
that she acknowledged the issues in the past pshieshad correct them. It was
not unreasonable to believe that the court’s aidlevbe required again the in
future

PERMANENCY HEARINGS

Matter of Angel RR., 152 AD3d 1010 (8 Dept. 2017)

A Sullivan County father appealed a permanencyihgarder which continued

the children in care, arguing that he should haenlgiven visitation with the
children. The Third Department found that hikla€visitation stemmed from an
order of protection and that he should have appeahakeorder of protection or
move in Family Court to modify the order under FE¥061 and if denied, appeal
that denial. An appeal of the permanency heasrdgr does not raise issues form
the order of protection.

Matter of Lacee L., 153 AD3d 1151 (1Dept. 2017)

The First Department ruled that the Americans Witbabilities Act (ADA) does

not apply in a permanency hearing. Although theAAdbandards for guidance

may be used by a family court to assess “diligéiorts” in a termination of

parental rights matter, it is not used to deterntiveeissue of reasonable efforts in a
permanency hearing. However, the lower court shauid in this case did,
consider the special needs of this mother, whoclgditive disabilities, in
determining if the agency was offering a servi@nghat was tailored to the
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mother’s needs and was reasonable under her citanoes. This is considerate of
the purpose of the ADA.
Matter of Jamie J., Court of Appeals dec’d 11/20/17 (2017)

The Court of Appeals reversed the Fourth Departseiing that a permanency
order continued a child legally in foster care eaéirr the underlying Art. 10
petition had been dismissed. The family courtamger has subject matter
jurisdiction over an Art. 10-A permanency matteceihe underlying neglect
petition has been dismissed for failure to provglewt. A “hyperliteral reading”

of FCA§ 1088 cannot overcome the parents rights to dueepsoand Art. 10-A
cannot be read in isolation. To do otherwisevadla temporary order issued in an
ex parte proceeding to provide an end run arouagtbtections of Art. 10 and
would subvert the entire statutory scheme.

Matter of Natalia R.,  AD3d__, dec’d 12/28/17 ¢{1Dept. 2017)

A New York County father, who was merely a notiathér, is not aggrieved by a
family court order to change a child’s goal to atlmp His appeal to the First
Department on that issue was dismissed. The appelburt did comment that in
any event changing the child’s goal to adoption praper as the preponderance of
evidence demonstrated that adoption was in thd’shiest interests. The child
was thriving in the foster home with her half sist@fter residing there for 2
years, she was bonded with the foster parents vistoed to adopt her. The father
had no relationship with the child, had an untr@éatental illness and limited
financial resources and he was not the fathereohdif sister. The father claimed
that the agency was resisting helping him develogationship with the child but
this was not supported by the record and in anptegece he is a notice father
only they are not required to show “diligent ef&3rtoward developing a
relationship.

NOTE: There is no comment as to what stage any mBRbe in regarding this
child. There is no legal requirement that a geatbanged to adoption before a
TPR is filed. If no TPR has been filed, this fatheght still have time to make
himself a consent father and then of course ditigéfiorts may have to be proven.

TERMINATIONS OF PARENTAL RIGHTS
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GENERAL

Matter of Cyle F., 155AD3d 1626 (3 Dept. 2017)

While affirming this permanent neglect adjudicatad the freeing of two Seneca
County children, the Fourth Department made sewdentiary rulings.

Portions of the caseworker’s notes were propenhgidied into evidence as
business records based on the testimony of thevoaser and the typist. This
established that the caseworker was legally reduoenaintaining the records and
did so contemporaneously. The father’s objedinah some of the case file
should not have been admitted as portions weresagatatements by persons
under no business duty to report was a proper tbjecHowever it was harmless
error in that had those portions been excludedrgbalting order would have been
the same. Further, although the lower court mase lesred in considering the
father's marijuana use as it was post petitioniratias was harmless error
considering the weight of the admissible factsastly, although the eldest child is
now over 14 years old and does not wish to cortsearh adoption, it is still
appropriate to free the child for adoption. Thédis desires are but one factor to
consider and although he is hesitant to agree taption, it is in his best
interests to be freed for adoption.

ABANDONMENT TPR

Matter of Gloria A.T.S.E., 153 AD3d 1172 (1 Dept. 2017)

A New York County father argued that since ACS i notify him that his child
was placed in foster care, he should not be foargve abandoned her. The First
Department found this argument unpersuasive givanthe father had no contact
with the child for more than 4 years. ACS wasnegjuired to show that it made
any efforts to encourage the father to meet hisrgal responsibilities.

Matter of Kaylee Z., 154 AD3d 1341 (4 Dept. 2017)

The Fourth Department concurred with Erie CountmiiaCourt that a mother
abandoned her child. The mother admitted thahslkdemoved to Florida while the
child was in foster care due to a neglect adjuthoatShe only visited the child
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once and that was after the TPR petition had bésh fHer only contact in the
relevant 6 month period was several telephone aatisone birthday gift. These
contacts are sporadic and insubstantial.

Matter of Jackie Ann W., 154 AD3d 459 (1 Dept. 2017)

The First Department affirmed New York County Fan@llourt’s termination of a
mother’s rights to her child on multiple groundabandonment, mental illness and
permanent neglect. As to the abandonment grobed;itst Department agreed
that the proof showed that the mother did not adritee child at all in the relevant
6 months. Although the mother contacted the ag8rayes, this was not
sufficient to rebut the abandonment. Also, evenugh she was hospitalized for a
portion of the 6 months, this does not excuse benmaintaining contact before or
after the hospitalization.

Matter of Darrell J.D.J.,  AD3d__, dec’d 12/20/172" Dept. 2017)

The Second Department reversed a Dutchess Couaitylabment termination.
When the mother gave birth, she and another mesdIlsm on the birth
certificate. The child come into care at 16 mormthage and the mother died just
3 weeks later. After she died, it was determired the man on the birth
certificate was not the biological father. Whea thild was about 19 months old,
a second man filed a paternity petition and a DBt proved he was the
biological father. A filiation order was enterethen the child was 20 months old .
Four months later, DSS filed an abandonment petagainst this father. The
Second Department found that once the father hifidisat reason to believe he
might be the father, he took action to assert atennity and sought to have
contact with the child. He filed for custody andited the child twice and tried to
visit a third time. He brought the child snacks;s and clothes. He talked to the
caseworker multiple times and told the caseworkezre he was living, who he
was living with and where he could use day caheifvere given custody. He did
not abandon the child.

Matter of Angelicah U., 155 AD3d 455 (¢t Dept. 2017)

The First Department affirmed a termination of théa's youngest child on
abandonment grounds. He did not even name the whién she was born and he
did not visit her at all or communicate with her foe relevant 6 month period.
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The fact that there was a single contact with tienay for a service plan meeting
Is not sufficient contact to defeat an abandonment.

PERMANENT NEGLECT TPR

Matter of Walter DD., 152 AD3d 896 (8' Dept. 2017)

Chemung County Family Court was affirmed on appeal an incarcerated
father’s rights to his 2 children were terminatdthe children had been removed
from the mother due to her neglect while the fatteat been incarcerated. He was
out of jail briefly and sought visitation with tle@ildren but returned to prison for
stabbing a girlfriend. He was not scheduled todbeased until the fall of 2019.
The agency offered him diligent efforts by provglietters with updates on the
children, offering to assist in connecting him ws#rvices that were in the jail and
asking him about his plans for the children. \Asdn was also provided. This
testimony as well as the permanency report predardlde caseworker established
clear and convincing evidence of diligent efforts.

The father failed to plan for the children in thatwanted them to remain in foster
care until he was released. They had already lveeswre for 5 years. He had no
specific realistic plans for how he would caretftem when he was released.

Well meaning intentions are not enough of a plinvas in the children’s best
interest to be freed for adoption. The childremehstrong relationships with the
foster parents who wish to adopt. The father hastah health issues and engages
in aberrant behavior. The limited visits he hathwhe children were chaotic and
he did not use proper supervision or disciplirighe children should not be kept

in a “state of suspended animation”.

Matter of Jessica U., 152 AD3d 1001 BDept. 2017)

A Chemung County mother appealed the permanenécteghding regarding 5 of
her 6 children as well as the termination dispositf the youngest three. The
Third Department affirmed the family court decisioffhe respondent was the
mother of 6 children and DSS had been involved Wihfor over 15 years — since
the birth of the oldest child. The children haét& and out of foster care and
this time had been in care since 2013 - excepghfoyoungest who had been in
care since birth at 2014. After the TPRs werdalfitbe lower court returned the
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oldest child — then 15 — to the mother’s care smte was not a subject of the
appeal. The lower court had freed the youngesil8ren for adoption and had
suspended judgment on the other 2 children.

The DSS provide that they had engaged in diligéotts with the mother. In fact
for many years they had offered an “astoundingdyaof services including mental
health and family counseling, multiple parentingssles for various ages of
children, visitation, transportation support, hogsand household management
assistance, phone services, school enrollment,acalechre, medication
management, safety and fire prevention plans, lmld&leaning, safety training,
psychological testing, protective parenting tragpidomestic violence counseling,
day care referrals, co-parenting training withfiteter parents, respite care,
counseling regarding interaction with the oldesidstand communication building
assistance. The mother was also offered progragasding the serious behavioral
and emotional problems of the children. Testiynaas offered on all these
services by caseworkers, social workers, programigers, visitation supervisors,
CASA, family counselors and mental health provider¥irtually every aspect of
the mother’s problems where addressed by multgeces and approaches, all
tailored to her needs.

While she did visit and did attend and even congpheainy of the services offered
the mother did not benefit from the services or magfully improve her situation.
Very little actually changed for the mother and enbugh progress was made to
safely return the children even after all the yedinsiany services. The mother
was combative, hostile and uncooperative with D&$Sservice providers. She
would be violent and make threats even duringatisih. She was never able to
even move to unsupervised visits with the childr8he did not place the needs of
her children above her own anger and resentmestw8hld sometimes refuse to
sign necessary consent forms for the children targatment and medication. She
would engage in harmful and unsafe behaviors ighchildren. Her home was
unsafe and chaotic and she could not manage tligeaini She had mental illness
Issues that included poor judgment and an inalityontrol her emotions and
handle relationships. She failed to plan for thiédebn’s future.

It was in the best interests of the youngest 3ol to be freed for adoption as
they had spent very little time in the mother’'secand are doing well in homes
that wish to adopt. The older two children ardysa@positional, defiant,
explosive and impulsive and their chances for adogre poor and the lower
court properly determined not to free them astims.
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Matter of Kemari W., 153 AD3d 1667 (4 Dept. 2017)

The Fourth Department affirmed a Cayuga County ergliermination. DSS
offered diligent efforts by setting up an approfeiservice plan that included a
psychological assessment, service plan review ngtvisitation and notifying
her of the children’s medical appointments. Thehabinsisted that she wanted
visits in the home but would not allow the caseveosko conduct a home
inspection so that could occur.

Matter of Jackie Ann W., 154 AD3d 459 (3 Dept. 2017)

The First Department affirmed New York County Fan@llourt’s termination of a
mother’s rights to her child on multiple groundabandonment, mental illness and
permanent neglect. As to the permanent neglexpellate court agreed that the
mother failed to keep the agency aware of her vatemets for over 6 months and
therefore diligent efforts need not be proven. Ewoev, in fact that agency did try
to provide diligent efforts . The mother did naké advantage of the services
offered and failed to maintain contact.

Matter of Justin T., 154 AD3d 1338 (# Dept. 2017)

An Onondaga County father permanently neglectedhid. The agency was
excused in providing proof of diligent efforts tawaeunification under SS§
358-a(3)(b) grounds — and not due to the fathecarceration as he alleged on
appeal. The father failed to resolve the probléras had led to the child being
placed in care. He did not preserve for reviewghestion of a suspended
judgment but in any event, he had made no progoessd addressing his issues.

Matter of Brady J.C., 154 AD3d 1325 (# Dept. 2017)

Monroe County Family Court was affirmed on app€Hhe father had permanently
neglected his children. The children had been venaue to the father beating
the mother in front of the children and throwingealts, including one that hit one
of the children. The agency offered diligent eéfdo the father toward
reunification by referring the father to parentidgmestic violence programs,
anger management and mental health counseling father was also offered
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visitation until the visits had to be suspended ueis behavior. He was
belligerent and threatening during visits and lterait successfully address or gain
insight into his problems. The lower court prdpeolloquied the father and then
permitted him to represent himself at the disposdl hearing. The father made
the decision to represent himself knowingly, ingelhtly and voluntarily. The
father claimed on appeal that the court reliedroexhibit that was not admitted
into evidence in the dispositional hearing. Howetlee exhibit consisted of
incident reports of the father threatening vistiatstaff and caseworkers and was
already before the court as it was in the casewwrkesitation notes which were
admitted into evidence. Some of the incident repload been admitted into
evidence in the fact finding hearing to which tloeirt took judicial notice of at the
dispositional. To the extent that the informatioaswot already in the record, it
was harmless given that the record otherwise stpfiue court’s determination to
free the children for adoption.

Matter of Valentina M.S., 154 AD3d 1309 (4 Dept. 2017)

Livingston County Family Court properly terminatibe rights of a father to his
child. The father argued that the case shoulebersed as the DSS did not
comply with the FCAS 1017 requirement to advise the child’s grandmotifi¢ine
pendency of the proceeding and her right to beaifoster parent or to seek
custody of the child. The Appellate Division mldat even if that was accurate,
a reversal of the TPR is not required. The grastter filed an Art. 6 petition and
the court denied the petition and determined thatazly to the grandmother was
not in the child’s best interests. Therefore aofae to the grandmother by DSS
would not have resulted in a placement with thednaother in any event. DSS
did prove by clear and convincing evidence thaad made diligent efforts toward
reunification. They offered regular visits andereéd the father to mental health
treatment and parenting skills. He took advantdg®mme of the services but did
not regularly attend visitation and would not erggagmental health treatment.
The lower court did misstate that the father fatleeéngage in sex offender
treatment as opposed to mental health treatmengVveEvguch a misstatement is
not grounds for reversal. There was no reasoifféo @ suspended judgment as
the father had not made sufficient progress.
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Matter of Duane FF., 154AD3d 1086 (3 Dept. 2017)

The Third Department agreed with Clinton County HFai@ourt that an
incarcerated mother permanently neglected her anittifreed the child for
adoption. The child was born while the mother wasrcerated and placed
immediately in foster care and the mother was sylesegtly found to have
neglected the child. The lower court had sua &pomanged the child’s goal to
adoption at the first permanency hearing. The egédid prove clearly and
convincingly that they had offered the mother @ihgefforts. The caseworkers
sent her regular letters and called her at th@ptislling her about the child’s well
being. They gave the mother letters from the fastather, photographs of the
child and copies of the child’s medical informatiofhey provided the foster

home with letters and gifts for the child from tmether. The caseworkers spoke
to the mother on numerous occasions about thetnamdke a permanent plan for
the child and DSS investigated all the people tbéer offered as possible non
foster care resources for the child. Although isttation was provided, this was
not required given how young the child was and3D@ mile trip between the

foster home and the prison where the mother wasdecated. The mother
however failed to plan. Each of the persons shggested as resources were either
unavailable or unsuitable, leaving her with onlg thacceptable plan that the

child stay in foster care until the mother wasaséd. The mother’s earliest
possible release date was 2020. The child isgiydonded to the foster family
who wishes to adopt him and he has no relationstiipthe mother. The mother

is unable due to her incarceration to care forctiilel and has no acceptable plan
other than foster care. Itis in the child’s bhegtrests to be adopted. The mother’s
argument that she had ineffective assistance afsglwas without merit. The
mother had asked the Family Court to provide hén widifferent attorney but at
that time the mother did say that she had hadcserfifi communication with her
lawyer and that she did not object to the hearorgiouing. Her claim that the
attorney should have called her possible resows®dtnesses lacks merit as these
resources were in fact either unwilling or unabl@tovide a satisfactory home for
the child.

Matter of Unique M., 154 AD3d 590 (% Dept. 2017)

The First Department affirmed New York County Fan@llourt’s termination of a
mother’s rights to her children. There was cleat eonvincing proof of diligent
efforts on the agencies part. They developed awithdhlized service plan and
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offered referrals for domestic violence counselingjvidual counsel and help
with housing. They provided visitation. The motkhentinued to deny her
responsibility for the children’s placement in carel gained no insight into her
Issues.

Matter of Christopher S., 155 AD3d 630 (Z Dept. 2017)

The parental rights of both a Queens’ county mo#mer father to their son were
terminated and it was affirmed on appeal. The egeffered diligent efforts
consisting of referrals to mental health treatmpatenting classes and housing
services. The agency workers followed up on tlograms, encouraged
compliance and facilitated visitation. These dfavere tailored to the parents’
situations. However the mother failed to takereds, was hospitalized in a
psychiatric hospital and both parents did not cetepthe parenting program.
They refused drug screenings, and failed to attieadisits consistently. They did
not gain any insight into their issues. Partial pbance with some of the service
plan is insufficient. Their failure to acknowledged address the issues that had
resulted in the child’s placement means a suspejudiganent would be
inappropriate. The child had been in foster samee his birth ten years earlier.

Matter of Nekia C., 155 AD3d 431 (3 Dept. 2017)

The First Department agreed with Bronx County Far@iburt that a father had
permanently neglected his child. Although he hawhgleted services, he was not
able to demonstrate parenting skills learned arslrnea able to separate from the
child’s mother. The mother was an untreated alkoland the father did not
acknowledge that he failed to protect the chilarfrine mother.

Matter of Angelicah U., 155AD3d 455 (%t Dept. 2017)

A New York County father permanently neglecteddadest children. The
agency referred him to parenting classes, domestience services, mental health
services and set up case planning meetings andtwsi. The father refused to
speak to anyone at the agency and would not artee@oor when they came to
his home. He did not answer letters sent to hioutkeferrals for series and did
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not return phone messages. He never followed ugven one referral and engaged
In no services. The father argued that his melimaks precluded a finding of
permanent neglect as he was too mentally ill ta fida his children’s future.
However, the agency encouraged and referred himmémrtal health services and
he failed to avail himself of those services or athers. He cannot blame the
agency for his failure to engage with any of theoreces he was offered.

Matter of Isaiah T.F.-C., 155 AD3d 950 (% Dept. 2017)

Kings County Family Court was affirmed in its temation of an incarcerated
father’s rights to his son. The father’s long tencarceration was one of the
reasons the child was in foster care and the fatsaggested resource for the
child was not viable as it would have only extenttesitime the child was in care.
It was in the best interests of the child to bedréor adoption by his foster
parents. The child had been in care for 10 years.

Matter of Yamira Empress S., 155 AD3d 961 (2 Dept. 2017)

The Second Department found that a mother’s rigivsild be terminated on both
permanent neglect and intellectual disability gagin As to the permanent neglect
grounds, the court agreed that diligent efforts been offered for reunification.
Regular visitation and the services of a visit toaere provided as well as
referrals for mental health services and parergkilds training and the agency
attempted to place the mother in supportive housinthe mother did not plan for
the child’s future.

Matter of James M.B., 155AD3d 1027 (2 Dept. 2017)

A Queens County mother’s rights to her 5 childreremerminated and the
children were freed for adoption. The motherpmhdticipate in classes and
programs but she did not benefit from them andhdidutilize the lessons learned
in order to plan for the children’s future. She dot gain insight into her issues
and seemed unaware of how her actions affectednildren. She failed to
acknowledge the problems that resulted in the admid placement and she did not
obtain suitable housing. The Appellate Court fibtimat the admission of portions
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of the caseworkers’ records into evidence as anbasirecord was appropriate. A
proper foundation was laid by the testimony of garey supervisor who was
familiar with the agency’s record keeping practicEsach person was acting
within their course of regular business conductiwbeviding information and the
lower court properly excluded those portions ofréneord where the entries were
not made contemporaneously within a “reasonaivle’tthereatfter.

Matter of Miquel Angel S. 155 AD3d 587( % Dept. 2017)

Bronx County Family Court was affirmed regarding #djudication of permanent
neglect as to the mother of a child. The agerfiieyed diligent efforts by
referring the mother to parenting programs, memalth services, domestic
violence counseling and provided random drug tgsdimd visitation. The mother
did not attend services, failed to submit to thegdeesting, did not get a mental
health evaluation or domestic violence counselimd)failed to obtain suitable
housing. The child was bonded with his fosterdatind foster brothers and
wanted to stay in the foster home and be adogtedattends school, receives
services and his behavior is improved. A suspefeiginent is not warranted.

Matter of Paige J., 155 AD3d 1470 (8Dept. 2017)

The Third Department affirmed the termination afanpkins County father’s
rights to his children. Diligent efforts were eféd to the father. A detailed
individualized service plan provided a range of/gess to the father — referrals for
substance abuse evaluations, psychological evahstilrug and alcohol
counseling, mental health services, anger manageastasses, parenting programs
and counseling as well as supervised visitatioe ddseworkers met with the
father on a face to face basis regularly, workeith \Wwm on parenting strategies
and conducted numerous service plan reviews anifyfssam meetings. The
children had gone into care primarily because #tieefr did not keep the children
away from the substance abusing mother as the badrordered. It was stressed
to the father that establishing an independentieesie apart from the mother was
key for reunification. The mother continued tasé drugs and the father was
counseled that if he resided with the mother, Wuosld be a barrier to any
reunification. The caseworker repeatedly encaealdbe father to apply for
public assistance in order to obtain a separaidaese and offered to help with
the public assistance application and offeredrattsources to aid in establishing
a separate residence. The father acknowledgeddh®er's drug use and
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repeatedly asserted that he would establish aaepgaome but never did so. He
did engage in substance abuse treatment and c@agatenting programs and
met with the caseworkers. He had appropriateatisit with the children but this
was not sufficient. He did not remedy the spe@fiablem that had resulted in the
removal. He did not recognize the danger thahtbther presented in the
children’s well being and he choose loyalty to tather over the well being of his
children.

Matter of Legend S., _ AD3d__, dec’d 12/7/17{Dept. 2017)

The First Department affirmed the dismissal of enanent neglect petition
regarding the New York County parents of a sone @lhld was placed in foster
care from the hospital after being born prematur&gme 7 year later, the agency
filed a TPR petition against both parents. Thenagelid not specify what year
period they allege that the parents failed to parthe child’s return. The
agency alleged that the parents failed to partieiparandom drug testing and that
the father did not complete counseling but thegalienoncompliance time frame
was shorter than one year required by statutee afjiency also claimed that
during the time that the parents were complaim f#iled to gain insights into their
own behavior but the agency did not prove thisntleliearly and convincingly.

The mother completed all her services and evenrgauwg more services on her
own. The fact that the father said “I just wante@omply” was not enough proof
that he clearly and convincingly failed to gainighg into the issues. Further, no
record was not made as to why the child had bemoved in the first place so it is
not clear if the parent’s alleged failure to ackiemige mental health issues meant
that they lacked insight into the reasons for #raaval. Lastly, the agency did
not show that the failure to obtain adequate hgusias the parents fault. There
was not adequate evidence about how various shédter rules — such as
maximum occupancy played a role in the housinglprob There was not
sufficient evidence as to why the parent’s applicet for housing were denied and
if there were other housing subsidies that arelavia. Although this now 9 year
old child has never lived with his parents and gpges entire life in foster care —
that alone is not sufficient to terminate parentits.

Matter of Sarah J.A., _ AD3d___, dec’d 12/13/17 (2 Dept. 2017)

The Second Department affirmed the termination Bamam County father’s
rights to his child. The father argued that kiguest to represent himself should
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not have been denied by the lower court. Howdwsrrequest was untimely as it
was asserted after the hearing had begun. Onlyr dooepelling circumstances”
should such a request be granted after testimosgtagted. Here no such
compelling circumstances were provided. Furtherdlwas clear and convincing
evidence of diligent efforts. The DSS offered eamd&ker counseling, referred the
father for mental health therapy, psychologicaleations, parenting programs,
anger managements programs and encouraged congpligthcall these
programs. DSS checked on the father’s progressssidted with supervised
visitation. The father however did not gain ifgigto his issues, did not
overcome his personal and familial problems. Hidial compliance with some
aspects of the service plan was not sufficientmil@ation was in the child’s best
interest as a suspended judgment was not appmgiign his lack of insight and
failure to acknowledge the issues.

Matter of Antonio James L., AD3d___ , dec’d 12817 (F' Dept. 2017)

The First Department affirmed New York County Fan@llourt’s termination of a
father's and a mother’s rights to their childréimere was clear and convincing
evidence that the agency made diligent efforts Wiéhfather by setting up
visitation, referring him for mental health seng¢cparenting classes and random
drug screenings. He was also referred to sex défletieatment. The father
claimed such referral was inappropriate as thedeblegn no finding of sexual
abuse. However, the lower court had determingdemeglect proceeding 2 years
earlier that that one of the children the fathet bhaen legally responsible for had
seen child porn on the father's computer. The toveairt had determined that the
father was a participant in chat rooms where ghdch was discussed. The
mother was offered visitation, mental health treattrand random drug testing.
The parents did regularly visit the children but dot comply with referrals for
serves or complete their programs and failed to gay insight. The mother
would not separate from the father even thoughnsiginformed that this would
reduce the likelihood that the children could keneed. Neither parent was close
to completing a service plan nor did they haveadisic plan to care for the
children. The children had been with the fostethrabsince they were very
young. An aunt and uncle had filed for custody #redparents argued that this was
an alternative to freeing the children for adoptidftowever, the children were in a
stable and loving home and have been for almosisy The aunt and uncle have
never had foster parent training and do not belipedather was sexually abusive.
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MENTAL ILLNESS and INTELLECTUAL DISABILITY TPR

Matter of Dieurison T., 152 AD3d 609 (2 Dept. 2017)

The Westchester County Family Court’s terminatibbath parents’ rights on
mental illness grounds was affirmed by the Secoepdtment. The mother has
schizoaffective disorder and post-traumatic stré&dse has a history of mental
iliness as well as noncompliance with medicatiohise court appointed expert
opined that the mother cannot provide adequatefoatbe child. The expert who
examined the father determined that he suffered fsaranoid schizophrenia. He
lacked insight and had a poor prognosis. Thereokgss and convincing evidence
that both parents are presently and for the foeddeduture unable to safely care
for the child.

Matter of Jackie Ann W., 154AD3d 459 (% Dept. 2017)

The First Department affirmed New York County Fantllourt’s termination of a
mother’s rights to her child on multiple groundabandonment, mental illness and
permanent neglect. As to the mental illness grothedFirst Department agreed
that the court appointed psychologist testified tha mother has schizophrenia
and refuses treatment. Although at the time ohiaring, she was in remission,
the expert opined that her prognosis was poor andymptoms would likely
reoccur. The mother lacks insight into her issu&$en she is non compliant
with treatment and then decompensates. She hiakidoparental rights to two
older children.

Matter of Elivah I.M., 154 AD3d 696 (29 Dept. 2017)

The Second Department agreed with Queens Countiyaourt that a mother’s
mental illness meant she could not safely parentchild for the foreseeable
future. The appointed psychiatrist evaluated tloéher and reviewed ten years
worth of her extensive mental health records. Mo¢her was diagnosed with
schizophrenia spectrum, mood disorders, depredsoeders and other psychotic
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disorders. She also had neurological impairmemstd her epilepsy and
borderline intellectual functioning. The mothed diot comply with medication or
treatment consistently, was hospitalized on a reatibasis and had only limited
insight into her condition. The mother also hatlrlly no understanding of the
child’s health problems and the child would beisi of neglect if in her care.
There was clear and convincing evidence that hetahdiness meant she could
not presently and for the foreseeable future safaig for this child.

Matter of Jason B., 155 AD3d 1575 {#Dept. 2017)

The Fourth Department affirmed the termination &dther’s rights on mental
iliness grounds. Clear and convincing evidence pvagided that the father
suffered from delusional disorder, paranoid type #rat as a result, he was unable
to safely parent the children. The court appaimsychologist performed a recent
and extensive examination of the father. The digpmzliance on some older
records of the father's was not inappropriate.epasate dispo hearing is not
required in a mental illness termination

Matter of Yamira Empress S., 155AD3d 961 (2 Dept. 2017)

The Second Department found that a mother’s rigivsild be terminated on both
permanent neglect and intellectual disability gginAs to the intellectual
disability grounds, a court appointed psychologistluated the mother and
testified that her 1Q was 65, that she was “milaligntally retarded” and her
intellectual functioning was in the extremely loange and that this had originated
in her childhood. Her adaptive functioning waigjhificantly compromised”.

The mother was motived to parent and would be depEtassisting someone who
was parenting the child but she lacked the inteiEability to parent herself
independently such that the child would be at ofskeglect if in her care. This
expert testimony was not challenged.

Matter of Ayden W., AD3d__ , dec’d 12/22/17 {4Dept. 2017)

Erie County Family Court’s termination of a fatreerights on mental iliness and
intellectual disability grounds was affirmed on epp There was clear and
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convincing evidence that he was presently andhferfareseeable future unable to
care for the children due to his mental iliness lisdntellectual disability. The
expert psychologist opined that the father hadtéchintellectual functioning and
an antisocial personality disorder and that theselitions were not amenable to
treatment. The father did not preserve for revaesgquest for &rye hearing
regarding the psychologist’s methods and he admdi preserve any argument
regarding the admissibility of the case worker ot any event, that error was
harmless.

Matter of Neveah G., AD3d___, dec’d 12/22/17"(Dept. 2017)

An Erie County mother’s rights were properly teratgd on mental illness
grounds. The expert interviewed the mother, olexkher interactions with the
children, reviewed extensive background informatod spoke with the interested
parties. The psychologist testified that the motiesl an antisocial personality
disorder and a lack on internalization of sociataims and appropriate moral
development. She was reckless and impulsive aodtj@ed her own desires over
others. Any child in her care would be at imminesit of harm for the
foreseeable future. In fact there had been seseradus incidents. One child had
suffocated to death while in her and the fatheai® due to a dangerous sleeping
arrangement even though they had been warned nisetthe sleeping
arrangement. The mother and father also failexbtain medical treatment
promptly for another child who fell down the staasd fractured his skull.
Improperly admitted hearsay was harmless givemmveewhelming evidence of
the mother’'s mental illness and her inability teesaparent her children.

TERMINATION DISPOSITIONS

Matter of Rebecca B. v Michael B. 152 AD3d 675 {2Dept. 2017)

The Second Department reversed Orange County F&uilyt. After 4 children
had been freed for adoption, the maternal grandpaend a maternal aunt filed

for guardianship of the children and the lower tguanted the petition. The
Appellate Division reversed ruling that it was acf in the best interests of the
children to be adopted by their foster parentscedshildren have been freed for
adoption, there is no presumption favoring relaigeer adoptive parents that DSS
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supports. Two of the children have been with tfester home since June of 2015
and the other two children have been in their fastene since November 2015.
The children are bonded with their respective folstmilies and are happy,
healthy and well provided for where they are.

Matter of Hailey B., 152 AD3d 677 (¥ Dept. 2017)

An Orange County mother consented to a permanghctdinding and a
suspended judgment. DSS then filed motions tokewoe order of suspended
judgment alleging that the mother had violatedtémens of the order. There was a
preponderance of evidence that the mother hadtelthe terms. The DSS is not
required to prove that it made diligent effortsidgrthis period as the respondent
had already admitted to permanent neglect.

Matter of Amaya A., 153 AD3d 1160 (% Dept. 2017)

The First Department affirmed a New York County hests termination of her
parental rights as opposed to a placing the cmldréhe custody of a
grandmother. It was not in the children’s bestiests to be removed from their
stable foster home where they have spent mosedflihes. The foster home
wished to adopt, they have a close bond with teeefanother who they call
“mommy”. A suspended judgment was not appropedteer since the children
had not seen the mother in years. The mother ethimer due process rights were
violated due to the lengthy proceedings but in faetmatter went to a hearing
within a month of the TPR petition being filed ahe court’s decision was made
within 3 months of the TPR petition being filed.

Matter of Ireisha P., 154 AD3d 1340 (4 Dept. 2017)

An Erie County mother violated her suspended juddgras she failed to comply
with the term including repeated positive testsclocaine use. Given the
preponderance of the evidence of her violationthatit was in the children’s best
interests to be freed for adoption, the terminatibthe mother’s rights was
affirmed.
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Matter of lllion RR., 154 AD3d 1126 (¥ Dept. 2017)

The Fourth Department affirmed Chemung County Ra@durt’s decision to
terminate a mother’s rights to her child and tooroler a suspended judgment.
The mother had admitted to permanent neglect lgutear for a suspended
judgment. The mother had however never competeafiie services that had
been ordered — not mental health counseling, ragtance abuse treatment, not
parenting classes nor domestic violence. She Isachoved to NYC in violation
of the court’s order to remain in the county. Rartshe had stopped visiting the
child since the move - except for 2 visits. Thetimeo conceded most of this but
did testify that she called the child about on@eegk. On one occasion the mother
had been in the area and had not sought contdcthatchild but accidently saw
the child with the foster mother in a grocery stpagking lot. There was no
evidence that the mother attempted to plan foctle’s future and it was in the
child’s best interests to be freed for adoption.

Matter of Ashanti T.P., 155 AD3d 869 (2! Dept. 2017)

The Second Department concurred with Kings Couatyify Court that a mother
had violated the terms of the suspended judgmeatdang her 4 children and that
they should be freed for adoption. The mother lagldd to attend mental health
services and did not follow up on recommendatishs,did not obtain a legal
source of income and told the agency it was “ndrthear business” . She failed
to obtain stable housing and owed arrears on Inér &he did not meet with the
agency on a regular basis and she was not cortdistearticipating in
appointments that related to the child. She usefhpity and threatened the child
at visits. She did not participate in meetingst@service plan or about visitation
and she was explosive and aggressive toward threpgéaff. By a
preponderance of the evidence, she failed to comilythe conditions of the
suspended judgment and it was in the best inteoé#t® children to be freed for
adoption.

Matter of Kh’Niayah D., 155AD3d 1649 (4' Dept. 2017)

Onondaga County Family Court properly revoked ahmd$ suspended judgment
and terminated her rights to her child. Thereorse evidence that she attempted
to comply with the literal terms of the suspendadbment but she was unable to
overcome the specific problems that led to theiailgemoval.
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Matter of Miguel Angel S. 155AD3d 587( % Dept. 2017)

Neither a suspended judgment nor custody to a gratiter were in a Bronx
child’s best interests. The child is bonded vhith foster father and 2 foster
brothers and wants to remain in the foster homeevtieey wish to adopt him.

The child goes to school on a regular basis apdogided with services that have
improved his school performance and his behavibne child had been in the care
of the maternal grandmother for a time in the parsédbout a year and the
grandmother allowed unsupervised contact with tbéher. The mother
disappeared with the child for 2 days and the &hadm was broken during that
time. After the child was moved to a foster hothe,grandmother treated the
child inappropriately to the extent that visitatioad to be discontinued. The child
did not even want to resume visitation with thengirmother and at the time of the
dispositional hearing the child had not seen théheroor the grandmother for 2
years.

Matter of Andrea L.P., ~ AD3d__, dec’'d 12/5/17 @ Dept. 2017)

New York County Family Court was affirmed regardimgt granting a mother a
suspended judgment. She did not have a realistidemsible plan to provide an
adequate and stable home for her special needseamil Further delay would not
result in a different outcome. The children haeerbin foster care for 5 years and
deserve permanency. It did appear that the methsigoing to continue to have
contact with the children in any event.

Matter of Deysanni H.,  AD3d___, dec’d 12/13/12 Dept. 2017)

The Second Department affirmed Orange County Fa@ulyrt’s revocation of a
suspended judgment. The mother made some eftocsntply but the order was
that she had to maintain a 100% compliance withsbibstance abuse program and
the Family Support Program. She was in fact digggchfrom the substance abuse
program for non compliance and she did not condigtattend or benefit from the
Family Support Program. Also, the mother failedihderstand why the children
were originally removed and why they remained ireca
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Matter of Ethan A.R.,  AD3d__, dec’d 12/20/17 (2 Dept. 2017)

A Queens County mother violated her suspended jedgorder that had required
that she cooperate with mental health treatmentaadication. A preponderance
of the evidence showed that was involuntarily hiadigied because she did not
inform her therapist of symptoms. She also migsagdpointments with the child’s
health care providers.

Matter of Dah'Marii G.,  AD3d___, dec’d 12/22/174" Dept. 2017)

Erie County Family Court correctly ruled that a herthad violated her suspended
judgment and terminated her rights. The mothernepsatedly discharged from
substance abuse treatment and failed multiple ghstg. The suspended judgment
was revoked after 4 months but it is not necessawait until the end of the

period of suspended judgment to revoke the suspensi

UNWED FATHER'S RIGHTS

Matter of Commissioner of SS v Dorian E.L., 152 AD8 582 (29 Dept. 2017)

The Second Department reversed Orange County F&uailyt in a paternity
matter. The lower court had issued an order dtidn regarding an 8 year old
without granting the respondent’s request for a OBgt. The respondent was not
estopped from contesting paternity and seeking A ¥t as there was no
relationship between the child and the respondéré.child would suffer no harm
if the DNA test revealed that he was not the bimabfather.

Matter of Hudson LL 152 AD3d 906 (3 Dept. 2017)

A Clinton County unwed father was not a person whamsent was needed in a
private adoption. Although the father acknowledbedpaternity when he learned
of the mother’s pregnancy and he may have accomgdmar to a few prenatal
doctor appointments, purchased some prenatal \ngand given the mother a
few hundred dollars, he ceased any help or supgweh the mother was about 2
months along. He engaged in criminal activitied was incarcerated and
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thereafter did not contact the mother or offer ammney toward birth expenses in
the 6 months before the child was born and placeddoption.

Matter of Marshall P. v Latifah H., 154 AD3d 709 @" Dept. 2017)

Orange County Family Court correctly determined thpetitioner was the father
of a child out of wedlock even though another mad signed an acknowledgment
of paternity, some five years earlier shortly aftex child was born. Although the
time frame for the acknowledged man to vacate ¢tks@wledgement had run and
he could not seek a vacation of the acknowledgenamother man could be
adjudicated under the circumstances in this mattiere the petitioner proved that
had been told by the mother that he was the afdtladr, that he had taken care
and supported the child for years since beingttul he was the father and had
even cared for the child when the mother was irgated. The existence of an
acknowledgement of paternity does not bar a stralogde acknowledgment to
bring a proceeding and argue equitable estoppeldoas his actions.

Matter of Aniyvah G., 154AD3d 536 (1 Dept. 2017)

An unwed Bronx County father was not a consengfatinder DRL 8111(1)(d) as
clear and convincing evidence proved that he hdebféo maintain contact with
the child. He was only a notice father. His claito have provided support were
unsubstantiated and not credible. Even he aglthiktat his contact with the child
had been minimal for years.

Matter of Jayvon Jose R., 154 AD3d 600 {1Dept. 2017)

The First Department concurred with Bronx Countynia Court that an unwed
father was not a consent father. The father cldithat he had paid child support
for a few years pursuant to a court order but ke tstified that he had not paid
child support for the last 2 years. This wassudticient to show that he was a
consistent source of support for the child. Evdmeifvas a consent father, the
lower court properly found in the alternative thathad abandoned the child. Both
the foster mother and his own testimony demonstridiat he had not attempted to
contact the child or the agency in the relevanetpariod. The agency did not
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discourage or prevent him from contact and he dtchave any severe hardship
that meant contact was not feasible. The ageasynb requirement to prove
diligent efforts and a dispositional hearing is nmandated and was not necessary
given that the father admitted he had not seextilié in years.

Matter of Angela H.F., 155 AD3d 624 (2 Dept. 2017)

A Queens County child was placed in foster carervgle was 6 months old.
Three years later a TPR was filed against the mathe after 3 years, the
mother’s rights were terminated. A man had bestediin the agency file as the
child’s father but he had not been adjudicatedte&n months after the child was
freed from the mother, Family Court determined thatfather was not a consent
father. However, the father then filed a paterpityceeding and while that was
pending, an adoption position was filed. One ywat 7 months after the court had
determined that the father was not a notice fathdrwhile the adoption petition
was pending, he was adjudicated as the child’®fatfihe court then held a
hearing to determine if the father’'s consent wasled for the adoption and the
lower court determined that it was not. The fathen appealed to the Second
Department. The Appellate Court concurred thatféther’'s consent was not
required by clear and convincing evidence. Thieefiafailed to show that he had
maintained substantial or continuous contact Wighahild by payment of child
support and either regular visitation or other camioation. At the time of the
Second Department decision, the child would hawen e foster care 11 years and
1 month.

Matter of James M.B., 155 AD3d 1027 (2 Dept. 2017)

The Queens County father of 3 children born owedlock was not a father
whose consent was required to have the childreptaddy clear and convincing
evidence under DRk 111 (1)(d) . A TPR against him was not requifdue

father was incarcerated for much of the childr@iéEement in foster care but this
did not absolve him of the responsibility to suggbem. Being incarcerated does
not mean that he did not have the means to prdkiela some financial support
and he admitted to not supporting them both winik@rcerated and when he was
out. Although he claimed to have called the ageneyerous times to inquire
about the children, the lower court did not créiiis testimony.
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Matter of Jayden N. H., ~ AD3d__, dec’d 12/21/17% Dept. 2017)

The First Department affirmed Bronx County Familyu@t’s determination that an
unwed father’'s consent was not needed for an amoptiThe father did not prove
that he had a substantial and continuous or regheatgtact with the child. In fact
there was no proof that he ever had any contabttivé child. He claimed to have
written letters and sent cards to the child buth&e no copies of them and the
foster care agency indicated they had never redemg communication. The
father was unable to describe any details of thid’sHife, including the fact that
the child had multiple hospitalizations. When tathér was not incarcerated, he
was employed but he did not provide meaningful supfor the child. He claimed
that he bought the child things but this was unsuttgted. There also was no
evidence that the father gave the mother a $2,2b@ dard when he was about to
be incarcerated as he claimed. The father fadedver 10 years to legalize his
relationship as the father and only did so whertéhmination petition was filed.
Even if he was a consent father, he abandonedilte @hile in prison, he could
have, but did not write to the child or the fostare agency. Although the foster
care agency sought to expedite the child’s adoptamadoption petition cannot be
filed regarding a foster child when an appeal isdoeg. 18 NYCRR

421.19()(5)(1) , 22 NYCRR 205.53(b)(20).

SURRENDERS and ADOPTIONS

Matter of Lydia AC v Gregroy ES., 155AD3d 16804" Dept. 2017)

A Jefferson County father and his wife filed a stegpher adoption of his child and
the mother opposed. The lower court correctly disad the adoption petition and
ordered that the mother be allowed visitation i child. The mother creditably
testified that she repeatedly sent messages fatther and his wife about seeing
the child and they ignored her messages or instegdshe had to agree to an
adoption. As they interfered with her efforts teivand communicate with the
child, abandonment was not proven by clear andinomg evidence.
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Matter of Georgianna N., ~ AD3d__, dec’d 12/21/1(@% Dept. 2017)

The First Department affirmed the New York Coungnily Court’s dismissal of

a maternal grandmother’s petition for visitation 2thildren who had been
adopted. The adoptive mother had fostered tHel@ren since they were one
month and 3 years old. The grandmother had reot g& children in over 3 years
and had no relationship with them. The childrenmtbtlask about her. Further the
children had behavioral issues that meant theyshadial school programs,
multiple therapists and needed constant supervidReintroducing the
grandmother into their lives would disrupt theiutioes and could be detrimental
and might risk their regression. Anyone who visitlee children would need
extensive training about their special needs. Heuytin the past, the grandmother
had taken the children to visit the biological pasewvhose rights had been
terminated many years ago. She had told the emltrat they would live with the
biological parents again, which was not true.

Matter of Jayden M.A.-M., AD3d__, dec’d 12/27/172" Dept. 2017)

A Queens County mother signed a conditional suaentiher 2 children that
allowed her to have 2 visits a year if the childvesre adopted by a specific
couple. The couple adopted the children and 4syafser the surrender, the birth
mother sued to enforce her visitation. The Sedampartment concurred with the
lower court that enforcement of the surrender agezg was no longer in the
children’s best interests.

MISCELLANEOUS

Matter of Attorney for the Children v Barbara N. 152 AD3d 903 (3' Dept.
2017)

A Broome County AFC brought a petition to suspeisitation with the birth
parents of 3 children who had been placed irctisody of a friend of the family.
The children had been placed with the friend d@fterDSS had filed an Art. 10
proceedings and the matter had resolved withhiidren remaining in the
custody of the friend with supervised visitatiohess than 2 years later, the AFC
filed to suspend the visitation based on the twagtigers having disclosed sexual
and physical abuse at the hands of the parentsebiife placement with the
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relative and both children were now being treated™TSD. The lower court
modified the mother’s visitation and ordered tlsalvas to be supervised in a
public setting and ending the father’s visitatiampletely. The father appealed.
The Third Department concurred with the lower cdliat the uncontroverted
expert testimony of the 2 girls’ therapists demmated that any contact with the
father would be detrimental to the children’s méhezalth

Matter of Alexis EE. 153 AD3d 1056 (8 Dept. 2017)

In a private custody case from Sullivan County,dtterney for the 3 girls filed an
Art. 10 abuse and neglect against the mother aligtiiat she had sexually abused
the children. Ultimately, the mother admitted &glect in that she repeatedly and
inappropriately cleaned the genital area of this gitimately causing abrasions.
The father was given custody and the mother’satisih was terminated. Within a
year, the father alleged that the mother had \edl#ite order of protection and the
mother sought supervised visitation. After heatggjimony from the mother’s
therapist and a forensic psychologist who examewetyone in the family, the
lower court determined that the mother still faitedunderstand the significance of
what she had done and was not able to demonstchi@nge of circumstances. The
Third Department agreed.

Matter of Schneiter v NYS OCFS 154 AD3d 1283 f4Dept. 2017)

The Fourth Department extensively reviewed a faaring concerning the
removal of a foster child from her foster home meEounty DSS. The child
had been placed with the family in May 2015, slgintore than a year later in
June of 2016, Erie County moved the child to anofirgter home to join a foster
family that had the child’s siblings. The firsister family sought a fair hearing
from OCFS about the removal. The hearing was mehligust 2016 when the
child would have been out of the home not even Athwand OCFS issued a
decision in October of 2016 ruling that Erie Coubi$S should not have removed
the child, that their decision was arbitrary angriaous, not supported by the
evidence and violated the regulations that requinatithe agency consider the
child’s bonding with the siblings as well as thegoral foster family in deciding to
move a child to join siblings. However the OCF8arrdid not state that Erie
County DSS was to return the child to the first #fgnmmediately but instead
remitted the issue to DSS to complete an evaluatidhe child’s current condition
to determine if the child should be returned tofttst home. The child would
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have been out of the home for 4 months at thattpdihe first family then brought
an Art. 78 proceeding seeking the child’s immedratarn. Erie County Supreme
Court agreed and ordered that the child was t@tugned to the first family. Erie
County DSS appealed that order to the Fourth Deyeantt and the Fourth
Department issued a stay that the child was toiremih the sibling’s foster
family, also stayed the adoption proceeding thatXhfoster family had filed
regarding the child but ordered that the firstéo$amily could have visitation

with the child while the appeal was pending.

The Fourth Department, in a decision released toligr 2017, agreed with the
Supreme Court that OCFS should have ordered the: tchibe immediately
returned to the first family as it had been in¢héd’s best interest to be returned
to the family who had been raising her for a yetne appellate court particularly
relied on an expert who had testified at the famring that the child would be
traumatized in a way that would have a signifiagengact on all areas of the
child’s development. However, the Fourth Departmelkied about the fact that
the ongoing litigation had now resulted in “uniglifficulties” in that the child had
now been out of the first home 16 months — longantshe had been in the first
home. The expert at the original fair hearing said that the child’s trauma
would be mitigated if the child were returned “sif and “urgently” but that had
not happened given the litigation. The Fourth Depant ruled that it was not
clear if now moving the child back to the first fteishome would be in the child’'s
best interest or not. The Fourth Department rewhithe matter to OCFS to
conduct a hearing “forthwith” to determine what vilmshe child’s best interests.
The Fourth Department continued the stay on thengktamilies adoption petition
and continued an order that the first family wasvadd visitation with the child.

Matter of Lisa T v King E.T., _ Court of Appeals dec’d 12/19/17 (2017)

The Court of Appeals ruled in this private Art. &igon that the family court had
jurisdiction to issue a permanent order of protecafter finding a violation of a
properly issued temporary order of protection e@ugh the original Art. 8
petition was dismissed for failure to prove thegdlitions. There was one Justice
who dissented.
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Matter of Christy T. v Diana T. AD3d___, dec’dl2/21/17 (8 Dept. 2017)

After a 2011 Cortland County Family Court adjudicatof neglect, a child was
placed with the maternal grandmother and in 20163 #ie mother had not
resolved her issues, there was a consent ord@imbiegal custody with primary
physical custody to the grandmother. In 2015 ntle¢her filed a petition to obtain
sole custody. The lower court denied the mothar&ody petition and she
appealed. Among other issues, the Third Departfoaimtd that the mother was
not required to show a “change in circumstancesegk custody when the prior
custody order to the non parent was upon consehivahout a finding of
extraordinary circumstances.

Matter of Connie VV v Cheryl XX AD3d___, dec'd12/21/17 (3 Dept.
2017)

The mother of a 13 year old boy filed in Broome @iyu~amily Court for physical
custody of the child. The child had in fact beemb with her but there had been
a prior consensual order that the grandmother physical custody with the
mother, father and grandmother having joint legstady. The father took the
position that he could not care for the child, bad want visitation and thought the
child would be better off in foster care. The ghanother took the position that she
could no longer care for the child and that shelbfidhe child with the mother
but also thought the child would be better offaster care. The lower court
refused to grant the mother’s petition and contihtine prior order. The mother
appealed and the Third Department ruled that sime@rior order was on consent,
there needed to be an assessment of extraordimamynstances. The appellate
court, mindful of mother’s “significant and distumyg history with DSS” still

found that there in fact was not extraordinarywmstances and reversed the lower
court, awarding physical custody to the mothehe mother had been convicted
of criminally negligent homicide of a 3 month old1996, and been found
permanently neglectful of her four other childrariB99 and 2000. There was
also a 2001 neglect proceeding on another chilthere was one Judge who
dissented and who pointed out that the lower dikatly did not engage in an
extraordinary circumstances analysis as the gratitenclearly no longer wanted
custody. The dissent agreed with the lower cdwat the child had been coached
and that there were many problems with the mothest®ry and current living
conditions and that the order should stay withgfadmother having physical
custody “pending a more permanent solution”.
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NOTE: No doubt that the reason the grandmotherraily obtained physical
custody of the child was primarily based on thehmds lengthy DSS history.

This case is an example of the serious problendibes result when an Art. 6
order to a relative is predicated on CPS behawidhe part of the parent and then
subsequently the relative no longer wants custoifat is the relative to do?
There is no “uncustody” petition the grandmothar fike. Should DSS file an Art.
10 petition against the grandmother — that sheneggectful for dumping the child
back on the mother? An Art 10 against the motlaseld on the very old
allegations? A relative voluntary placement aceéfity the DSS for which there
would be no IV-E reimbursement as the grandmothardustodian? Thisis a
recurrent problem with no good answer and is aoreasy there can be reluctance
to allow an Art. 6 resolution to an Art. 10 matter.

Matter of Parker v Hennessey _ AD3d__, dec’d 12/2177 (2% Dept. 2017)

The Second Department affirmed Orange County Fa@ulyrt's denial of
visitation to an incarcerated father. The child hat seen the father in 7 years.
He was 12 years old and did not want to see hiefatThe child did not have a
close relationship with the father before the meeation.
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