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THE LAW
Chapter 3 of the Laws of 2005 clarified once arrdafbthat a birth parent can legally
surrender a child to an agency for the purposesioption with conditions naming the
adoptive parents and/or for contact in some forter d@ie surrender and adoption.
Although the law now specifies procedures for erdanent of the terms of the agreement
both before and after the adoption finalizatiomréhare issues that remain unclear until
there is more case law. Specifically of concentésquestion of the ability of the parent
to revoke the surrender prior to a finalizatiothére are problems with the terms as well
as the ability of the court to order modificatidnghe terms before or after the adoption.
A review of some of the caselaw PRIOR to the ndinntmy shed some light but it will
remain with the courts to rule as to the viabitifythese older decisions given the new
Statute.

THE CASE LAW BEFORE THE STATUTE

The limited number of published cases in this aregests that the vast majority of
conditional surrenders have gone quite smoothlgndgg enforcement. It is also
possible that some birth parents are not attempti@gontact that had been agreed upon
at the time of the surrender.

In 1993, Queens County Family Court reviewed tBaesof conditional surrenderslim

Re Custody of Alexandra C.,157 Misc2d 423, 596 NYS 2d 958 (Queens County
Family Court 1993) Although predating the perm lajmore than a dozen years, the
court allowed a birth father to surrender his daeiglwho was then in foster care, adding
agreed upon terms of ongoing, albeit limited vigia While indicating that it would be
helpful for more statutory guidance, the court fotimat a biological parent could
condition his surrender on some specified contéitt the child that would survive the
adoption. Further the court stated that if thddgjiwal parent were denied the specified
visitation, the biological parent would retain starg to return to court and seek
enforcement of the visitation conditions. The ¢atiated that the biological parent who
sought such enforcement after the adoption wouldhave an automatic right to the
visitation, nor would the biological parent be atdevoid the surrender or the adoption.
The biological parent who claimed that the termthefvisitation were not being honored
would simply be able to file in court and the couauld review the situation at that time
based on the current best interests of the cAilds case simply seems to foreshadow
what is now statute.




The First Department decided a very important gad®95 that seems to be the model
for the 2005 statute. Iatter of Gerald 211 AD2d 17, 625 NYS2d 509 S{Dept.

1995) the court reviewed a conditional surrendeasion involving a child in the Bronx.
Here the lower court had refused to allow a bimlalgmother to surrender her foster
child with conditions for minimal visitation, findg that the law did not allow for such
conditions. The Appellate Court reversed the t@irt and sent the matter back to
Family Court to review the specifics of the corwlis that the parties wanted. The
Appellate Court found that the lower court shoutd refuse a proposed surrender of a
foster child out of hand simply because the pangsthed to condition the surrender with
some visitation. The court ruled that if the loweurt found that conditions of visitation
to the surrender were in the child’s best intertst,court should allow the conditional
surrender. Most importantly, the court specifigcallated that if a foster child were
surrendered with visitation conditions, the biotmdiparent wouldn’t have an automatic
right to visitation. If the biological parent brgit a post adoption petition seeking
visitation that she claimed was denied by the adegarents, that the court would then
hear the issue and decide on the visitation basedeothen current best interests of the
child. Again this case law is basically moot gitbkat its decision now seems
incorporated in the statute.

In 1997 two more Appellate Division cases discugssmatlitional surrenders, each one
again ruling that biological parents could sigrnrenders of foster children with

conditions for visitation. Each case also ruleat ththe parent sought enforcement of the
visitation rights after the adoption, that the ¢auwould give the biological parent
standing. However, the actual decision would rtedake based on the child’s current best
interests.Matter of Patricia YY ., 238 AD2d 672, 656 NYS2d 414{®ept. 1997),

Matter of Sabrina H., 245 AD2d 1134, 666 NYS2d 531"(®ept. 1997) Prior to the
statute being passed, three out of four of the AmigeCourts had ruled that if there are
problems after the adoption, the adoption wouldb®void nor the surrender vacatable.
The birth parents would simply have standing ifytbiose to bring a post adoption

action and current best interests would be the area%his all seems to be clearly picked
up now in statute.

What about an enforcement procedure brought dfeeadloption has occurred — how will
the court look at the best interests question?ouple cases had been decided before the
statutory change in 2005:

In Matter of Ronald D., Sr. v Jane Doe, as Adoptive Rant of Crystal, 176 Misc2d
567, 673 NYS2d 559 (Family Court, Jefferson Cour@98) a biological father sought
enforcement of the terms of his conditional suregraf his foster child. The conditions
did not involve visitation. Instead, it had begmeed in the surrender that the father
would receive every year a photo of the child, prabress reports and report cards.
After the child was adopted, the biological fatheturned to court, claiming that he was
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not receiving these materials. Apparently the &@degparent had not been made aware
of the agreement. The court ordered that the matgdre made available to the birth
father. He had specifically conditioned his sudemnon this agreement and there was no
indication that furnishing the materials now wobklviolative of the child’s best
interests. Since the agency had accepted thenglerrevith these conditions, it became
their obligation to inform any adopting parent loé ttonditions. The adoptive parent
must obey the conditions given the agreement amdhitt that providing the materials
would not affect the child’s interests.

In Matter of Daijuanna Priscilla M., 290 AD2d 298, 735 NYS2d 544 S(Dept. 2002)
the birth mother had surrendered a foster chilcattoption with the condition that she
have visitation. Some years after the adoptiom atfoptive parent refused to provide the
visitation when the biological mother sought itheTadoptive parent was concerned that
the biological mother was using drugs and thathgtltegone several years without
actually visiting. The biological mother returngbg matter to court arguing that the
surrender should be voided as fraudulent or alteeig that the visitation should be
enforced. The Appellate Court noted that the bimtither had an attorney when she
surrendered. She had been specifically told byltinge at that time that the visitation
after the adoption was not enforceable per se butdwdepend on the child’s continuing
best interests. The court found that the surremdsrnot fraudulent in that at the time all
the parties understood and intended to abide bgdhditions. The court went on to find
that although the mother had standing to seek esfioent of the visitation, current best
interests of the child governed the enforcemerase on expert testimony provided by
the child’s therapists, it wasn't in the child’ssbénterests to enforce the visitation.

This case is an excellent illustration of why auskashould be negotiated that ends the
contact provisions if the birth parent does nokdbe contact for a specified time period.

What about before the finalization? Will the coaltow the birth parent to revoke the
surrender if there are problems with the terms teetioe child is adopted?

In Matter of Jesse F., 193 AD2d 839, 597 NYS2d 511%(Bept. 19%), the biological
father of a teenager in foster care had signedrarsier, conditioned on some limited
visitation with the boy. Before an adoptive homesvocated for the child, the visitation
with the father became problematic from the agenpygint of view. The agency,
anticipating the father’'s complaint, did not thetaee end the visits but brought an
action in court seeking a modification of the tewhshe surrender by specifically ending
the visitation and arguing that in was not in thédis best interests for the visits to
continue. The Appellate Court ruled that in signihe surrender, the father had given up
his parental rights to contact and that the coowltito the surrender simply allowed the
court to review the situation later under a curiest interest’s test. The father was not
allowed to void the surrender but was permittedrtpue as to the visitation being in the
child’s best interests. Given proof presentedxpeets of the child’s difficulties with the
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visitation, the court limited the visits to only et the agency felt it was appropriate for
the child. Note that this type of situation maynmay not be seen as a “failure of a
material condition” situation. It may not still balid case law given that the statute now
says that in this situation the court “shall en&rthe terms but says nothing about being
able to modify the terms.

Also in a couple other reported cases of this sdnathe courts did allow the parent to
revoke the surrender when prior to the finalizatiom terms became problematitatter
of Shannon F. and Kelly P.175 Misc. 2d 565, 669 NYS2d 476 (Family Court,
Richmond County 1998Matter of Christopher F., 260 AD2d 97, 701 NYS2d (B
Dept. 1999), aniatter of William W., 188 Misc2d 630, 729 NYS2d 259 (Wayne
County Family Court 2001) Thehristopher F., case specifically held that a surrender
can be revoked by the birth parent, pre-adoptiahgi birth parent no longer wishes to
surrender the child when there is a failure ofdentified person to be able to adopt.

The following cases have been reported sineetfective date of the statute:

Matter of TR and NS 807 NYS2d 837 (Chemung Countygamily Court 2005) -here
the surrenders of two children had been conditimredpecified persons adopting
and now those persons were not willing to adogte Family Court allowed the birth
parents to revoke the surrender finding that theeagent conditions could not be
honored and the surrenders were not valid. The éound that the new legislation
did not require the court to use “best interesssthe test where there was a
substantial failure of a material condition

Matter of Carrie W. 37 AD3d 1059, 830 NYS2d 406 {4Dept. 2007)
A Cayuga County mother had surrendered her righttet three children with an
agreement that the children would be adopted byp#ternal grandfather and his wife.
The agreement contained a clause that she wowdtdyeed to visit the children every
week as long as she did not miss two visits withit? month period unless there was a
crisis beyond her control. The birth mother filegetition to enforce the visitation and
claimed that the grandfather was not permittingsisThe mother however had not
visited the children in a year and the mother hatdalileged any “crisis beyond her
control”. Further her petition did not allege witne visitation would be in the children’s
best interests. The Fourth Department found tieEamily Court had properly
dismissed the petition without a hearing.

Matter of Rebecca O. 46 AD3d 687, 847 NYS2d 61P'{ Dept. 2007)

In 2004, a biological mother surrendered her cfutdadoption with conditions that she

be allowed to visit 4 times per year and also be absend cards, letter and pictures. Six
months after the surrender the child was adoptddtacontact attempts were rebuffed.
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The birth mother sued the adoptive mother in Skftebunty Family Court for
enforcement of the terms of the contact and understinterest analysis; the Family
Court ordered that the contact should be permitidee adoptive mother appealed to the
Second Department. The Appellate Court foundtti@new conditional surrender law
gave the birth mother standing to seek enforcemwietite surrender terms and that best
interests of the child should be the standard idereement. The record supported that
the contact was in the child’s best interest ardattioptive mother must provide the
contact.

Matter of Jack 844 NYS2d 855 (Family Court, Monr@ County 2007)

In a private adoption agency surrender, Monroe Goamily Court refused to accept
the extra judicial surrenders of the birth parertke court found that the surrenders did
not encompass the entire agreement of the pantigmi there was some post adoption
contact agreed upon that was not adequately deskcribhe surrender forms used were
not in compliance with the required procedures®if 384. The parties wanted the
agreement for post adoption contact to be exeropt frourt review or enforceability.
The intention of the legislature is to have judisierutiny of post adoption agreements
and have such agreements reviewed by a best inéeralysis before being approved of
by the court. The parties were ordered to subaniesders with conditions clearly
outlined for the court to review.

Matter of Heidi G., 68 AD3d 1174 (% Dept. 2009)

A Warren County birth mother filed an enforcemeetitpon under DRL8112-b for
visitation with her two children who had been a@opt She had signed a conditional
surrender to receive annual photos and an anrsial Vihe agreement also stated that the
visits would be suspended if they were deemedrdetrial to either child by a therapist.
Family Court ordered a therapeutic visit with thettbmother and a counselor but the
children apparently refused to attend and the diditnot take place. The lower court did
receive an evaluation of the children and dismigkedetition without a hearing. The
birth mother appealed to the Third Department vémanded the matter for a hearing.
The oldest child had since turned 18 and so isfgasding her are now moot. But as to
the younger child, the court should hear testimongetermine if visitation is or is not in
the child’s best interests and should not basilitsg on unsworn statements made at
court appearances and the psychological report.

Matter of Carrie B., 81 AD3d 1009 (3 Dept. 2011)
A Tompkins County mother’s parental rights wereri@ated in 2005 and the children
were adopted by the birth mother’'s adopted mothéree years after the termination, the
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birth mother filed a visitation petition which wdsmissed without a hearing by the
Family Court for lack of standing. The Third Defpaent affirmed. The mother argued
that she was the adopted sister of the childrertlzatdas such she had a right to seek
visitation. Of course she had no right to sesitaiion as the children’s mother as her
rights were terminated which ends any standingsshéd have had as the mother.

Under DRL § 71 siblings can sue for visitation baty if they can allege equitable
circumstances. The statue speaks of siblingseofvttnole or half blood” and not
adoptive siblings but even if the statute contemeglaibling relationships that were
created in such a way, there are no equitablerostances. She had permanently
neglected these children and had an opportunipgtoeard on that issue. The mother
also argued on appeal that the statute was untdimial in that a parent who surrenders
can seek to negotiate post adoption contact teuina parent who contests the
termination and asserts their rights is deniedapéibn. However, there was no evidence
that the mother was denied a surrender or penalizeome way for wanting to contest
the permanent neglect which she in fact defaulted o

Matter of Dustin K.R., 76 AD3d 794 (4 Dept. 2010)

In a private adoption with an agreement for posipédn visitation, the Fourth
Department was called upon to interpret the claofdse agreement on an appeal from
Genesee County Family Court. The birth mothertaedadoptive parents had entered
into an agreement that the mother would be allomedthly visits with the child for a six
hour period and that the transportation coststich visits would be the birth mother’s
to pay. The agreement further stated that if theptive parents relocated over 250 miles
away then the visits would be six times a yearsiimg of two six hour visits over a

two day period with the adoptive parents paying@ mother’s transportation and
housing expenses. The adoptive couple did innfimve and the question before the
court was if the move was over or under the 25@ miark. The mother argued that the
move was more than 250 miles as she would havaveltby bus and the bus route was
over 250 miles and further that the adoptive paraatt known her only option was
public transportation. She moved for summary juelghthat the adoptive parents had to
pay for her transportation and give her the alté&raavisit schedule. The adoptive parents
argued that the trip was less than 250 miles ifgimve a car and that the birth mother
had known that this was the area that they hadeoguiated moving to when the terms
were arranged.

The lower court found that it was possible, butwgtactical difficulty, to use public
transportation to reach the new location underr@86s but ruled that the alternative
visit schedule would be placed into effect in angré. The adoptive parents appealed.
The Fourth Department ruled that the lower cougcem its interpretation of the
agreement. The agreement was ambiguous as toheo260 miles would be calculated
and the court should not have relied on extringidence based on its own research to
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reach the conclusion that it was possible to usdiptransportation to reach the new
residence in less than 250 miles. Further, thet@ted in concluding that the
alternative visitation schedule would be in effafter concluding that the travel distance
was less than 250 miles. The matter was reversedesnitted for a full hearing.

Matter of S.D., 29 Misc 3d 623 (Queens County FaiyiCourt 2010)

A Queens County father surrendered his daughtértivé specific condition that the
foster parents adopt her. When the foster pareeits no longer an adoptive resource,
the matter was returned to court and with all tagigs in agreement, the condition was
changed to one where the biological older sisteéhefchild would adopt. The sister then
was no longer an option and the child had turnegehrs old and was refusing to be
adopted by anyone. The subject youth expressedieedo return to live only with her
father and would agree to no other plan. No padlgected to that and the court found
that it had the jurisdiction to revoke the surrargigen that the condition could not be
honored and as well to reinstate the parentalgighthe father. The parties should be
returned to their legal positions at the time &f ¢iiginal surrender.

Matter of Mya V.P., AD3d__, dec’d 12/30/10 {&Dept. 2010)

The Fourth Department reversed and remanded a tdi&yaunty Family Court’s ruling

on the enforcement of a post surrender contaceagrat. The biological mother had
surrendered the child with an agreement that shddimave visitation but that if she
missed any two visits in a 12 month period, thenafreement could be voided by the
adoptive parents. The adoption was finalizedJune of 2008 the mother missed a visit
as she had been incarcerated. In August of 26@&doptive parents ended the
visitation. The lower court properly applied thénpiples of contract law. Since the
mother was also going to miss her December 2008asashe would still be incarcerated
at that point, the mother was not ready, willing aible to perform her obligation to visit
and therefore the adoptive parents were entitlewia the visitation agreement.
However, the Fourth Department found that DRL S8hI2quires that the court also must
determine that enforcement of an order must beerchild’s best interests and the lower
court did not make such a finding. Since the loweairt did in fact “enforce” the order

by dismissing the petition from the birth mothepas the terms agreed upon, there
should have been findings on the child’s best @dtx. The court remanded the matter
for those findings.

Matter of MT v ET NYLJ 6/11/10 at 27 (Family Court, Suffolk County 2010)

A foster mother who intended to adopt freed childmeoved to vacate the surrender

terms of the birth father. The foster mothergdie that the father had continued to abuse
drugs and that the contact was no longer in thidmen’s best interests. The Suffolk
County Court ruled that the foster mother had stantb bring the proceeding given that
the children had lived with her for more than aryead that she was a party to the
permanency hearings. The court agreed that thiacioshould cease, it would be
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perhaps a year of services before the father dmelid a position to safely have contact
with the children who have been in care for 3 yedise surrender will not be vacated as
that would likely simply result in a successfulnémation in any event.

Matter of Kristian J.P., 87 AD3d 1337 (4' Dept. 2011)

A Cattaraugus County couple sued under DRL 811@dnforce their post adoption
contact agreement. The Fourth Department ruledtiedower court properly
determined, after a full hearing, that it was oger in the best interests of the children
to enforce the agreed upon contact. The birthmatead been expressly warned when
they signed the surrenders that the post adoptintact was subject to a modification if
it was no longer in the children’s’ best interestis.an issue of first impression, the
Fourth Department ruled that the lower court hati@nity to issue an order of protection
to keep the birth father away from the children #reladoptive couple. Since an
enforcement of contact under DRL § 112-b is inrthure of a visitation order, the court
had authority to issue an order of protection. Family Court had not specified how
long such an order would issue and so the Fourgaibment found that the order could
continue until the 18birthday of the child.

Matter of Mia T. 88 AD3d 730 (29 Dept. 2011)

A father to a Suffolk County foster child signedigial surrenders that included
conditions that the children would be adopted yrtfoster mother, that he would have
monthly visits with the children and a visit on kats Day that he could communicate
by phone with the children and he could send psst@nd cards. Before the children
were adopted, the foster mother filed a petitiorexind the surrender or in the
alternative to vacate the contact agreements ibéBeinterests of the children. The
lower court held a hearing and vacated the visitatierms of the surrender. The father
appealed and the Second Department reversed. S8E0%26-a permits any party to file a
petition to enforce the agreement terms beforatioption but it does not give the court
the power to terminate or vacate the agreemerite cburt can refuse to enforce the
contact agreement if someone files to enforce gineeanent and only if that is in the best
interests of the children. Further the foster pai®not a party to a surrender of a birth
child and cannot seek to vacate a surrender. dsterfmother had no standing to seek to
vacate the contact agreement .

Matter of Brown v Westfall 2012 NY Slip Op 51598U) (Yates County, Family
Court 2012)

A Yates County birth mother sued the adoptive pgaremenforce the contact terms of a
judicial surrender she had executed for a chilster care. There had been an
agreement for annual visitation but it required tha birth mother call the adoptive
parents to set up the visitation. The birth mo#ddmittedly did not make the call as
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agreed and testified that she had lost the nunaoehé adoptive parents when she had to
obtain a new phone. The birth mother did call &8btain the adoptive parents number
again but did not reach them until after the timsarfe that had been set for her to make
the annual contact with the adoptive parents. Algfiothis is a breach of the terms, the
Yates Family Court found that the birth mother's@se was not unreasonable and the
annual visitation should still occur. Prior to tharender, the birth mother had visited
the child twice a week for 2 years and after theesuler, the birth mother had a
successful visit with the child as per the agredmen

Matter of Andie B., 102 AD3d 128 (3 Dept. 2012)

In a significant decision, the Third Departmenthiglat post adoption contact agreements
(a “PACA”) can be incorporated into a adoption arighea private adoption under DRL §
112-b. The Appellate Division reversed Broome @guamily Court’s denial of a
motion to incorporate a PACA into the adoption ordell the parties, birth mother,
adoptive parents and the lawyer for the child werggreement that the PACA was in the
child’s best interests. The Third Department agkedged that DRL 8112-b, regarding
the legality and enforceability of PACAs, is foundder title 2 of the adoption article
labeled “Adoption from an Authorized Agency” bbgtttitle is not part of the act and
nothing in the statute limits its application taeagy adoptions. Further it refers to not
prohibiting the parties in the all chapter 3 pratiegs from entering into PACAS and
chapter 3 includes procedures for private adoptidriee adoption court must follow the
procedures outlined in DRL § 112-b and the courstnaetermine that the PACA is in the
best interests of the child.

Matter of Kaylee O. 111 AD3d 1273 (4 Dept. 2013)

A birth mother sought to enforce the post adoptiontact (PACA) provisions in her
surrender. The Erie County Family Court ruled thatas not longer in the child’s best
interests to require visitation. On appeal, tharfoDepartment found that the PACA
was in fact not enforceable. SSL § 383-c(2)(bqud{estates that the PACA is not
enforceable if the court did not approve of theneand thereafter incorporate the terms
in the adoption order. There was no proof thatithe&ption court had ever incorporated
the PACA terms in the adoption order. The Appell@burt also commented that the
lower court correctly determined that it was nogenin the child’s best interests to have
visitation in any event.

Matter of Shapphire W., 120 AD3d 1584 (# Dept. 2014)

A Cattaraugus County birth mother judicially sudered her child with a condition for
biannual visits. The agreement was for 2 visigear, once each in July and December,
for 2 hours each. The birth mother was to corttaetadoptive parent by the first Monday
in July and December respectively to arrange thigsvi The child was adopted. The
parties then agreed orally to a visit to occurrafteanksgiving instead of the one in
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December. The birth mother did not contact thepéide parent in July for a visit at all
and then did not contact the adoptive parent umtll November, instead of the first week
of November for the next visit. The adoptive parentld not permit the November
visitation. The birth mother filed a petition toferce the agreement. The family court
found that the birth mother’s cell phone had beestrdyed and she had lost the adoptive
parent’s phone number. However, she did not maKeient efforts to obtain the phone
number from others and therefore the birth mothes im violation of the agreement.
Further the lower court found that it was no lonigethe child’s best interests for the
visits to continue. At the visits that had occdrbefore the alleged violation, the birth
mother would not always pay attention to the chwtlp had special needs. The Fourth
Department found no reason to disturb these firgding

However the Appellate Division did modify the tsatourt’s decision. The agreement
stated that if visitation was ever terminated ttienbirth mother could notify the

adoptive parent every year by November 1st of thth lmother’s current address and the
adoptive parent was to supply a progress reporpantbgraphs the child. This term was
specifically was to go into effect if the visits meerminated. Therefore the lower court
erred in failing to grant the birth mother’s petitito this extent and the order was ordered
modified to reflect the birth mother’s right to thkotos and report.

Matter of Bentley XX., 121 AD3d 209 (3 Dept. 2014)

A St. Lawrence County Family Court decision on aditonal surrender was reversed by
the Third Department. The father had surrenddrecthild after the child had been in
foster care from his birth until about 2 years gé.aThe surrender was conditioned on
specific foster parents adopting the child. Betbeeadoption occurred, the foster parents
separated and thereafter the adoptive father saagittopt separately. The DSS

notified the father and the AFC about the fact thattwo adoptive parents would not be
adopting and asked the court to modify the surretedens to allow for the one adoptive
parent (who was the child’s maternal grandfath@gdopt as a single parent. The birth
father did not want to agree to the modificationthaf terms. The family court held a
hearing and ruled that the modification of the temmas in the child’s best interests. The
Third Department found that the statue, althougtegietailed about procedures for
substantial failures of material conditions of aditional prior to adoptions did not give
the court authority to modify the terms of the sader. This would in effect “force”
surrender terms on a parent. The statute doggvethe court authority to modify the
terms of a surrender without the parties consethtla@ parent can revoke the surrender in
such a situation as prior case law has dictatddo the statue did not abrogate or replace
the prior case law that deemed that the birth par@umd revoke the surrender when the
substantial failure occurs prior to any adopti@f.course, the court noted, there is
nothing that prevents the DSS from now going fodmaith TPR proceedings if there are
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grounds. (NOTE: The court made no comment reldatv@mply having conditions that
anticipate such an issue, as is commonly doneabiyng terms that say that “either one
or both” adoptive parents will adopt or even a ténat says that the parties agree that no
revocation can occur if the adoptive parents caadopt.)

Matter of Jayden A., 123 AD3d 816 (? Dept. 2014)

The Second Department reversed and remanded farag the Queens County Family
Court dismissal of a birth mother’s petition to @k the terms of the PACA after her
child had been adopted. The mother had surrendeeechild when the child was almost
3years old and agreed to the child being adoptddsfpster parents. The agreement
also indicated that the mother would have a vis@teoevery 6 months with the child.
Almost 4 years later, the mother filed to enfotoe Yisits claiming she had been denied
visits for the last 3 years. She said the adog#wgly would not let her visit as the birth
father had threatened the adoptive parents. Ttterniother argued that the visits with
her would be in the child’s best interests so thatchild would not feel abandoned or
hate her, his biological mother. When the paidigseared, the Judge dismissed the
petition without a hearing noting that the visibatiwould not be in the child’s best
interests. The court stated that it had presided the child’'s “lengthy neglect case” and
that the mother had never complied with servicBse court said that the “visits were
going badly” and that the child was “well situateatd happy”. The AFC advised the
court that the adoptive parents provided very goaré for the child who had special
needs. The lower court did not allow the birthtineo’s attorney to even speak until after
the court had already dismissed the petition. Wthe mother’s attorney objected to the
failure to hold a hearing, the court stated thatas very familiar with the mother’s
history and that waiting so long to bring an endonent proceeding was not in the child’s
best interests.

Although the statue does not mandate a hearingdowesr court erred in not holding one.
While the lower court alluded to other proceedingh the birth mother, the court did
not state the specific facts it based its decision The appellate division could not
properly review the matter. Also information tlegver court has that would have been
relevant at the time of a termination, may notddevant years later as it relates to the
current visitation question. The fact that thdctig special needs or is currently well
cared for does not necessarily determine if it tmayn his best interests for visits with
the birth mother to resume.

There was a dissent. The dissenting Judge indi¢tagdhe trial court should not be
required to hold a hearing when it had so muchrimégion about the child and the
parent. A PACA does not confer on the parent aolale right to visitation after an
adoption and it is up to the court to determingoifitact is in the child’s best interests.
The lower court had presided over 5 prior neglestg@edings regarding this mother and
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had terminated her rights to 2 other children.h& time this petition was pending, the
same court has before it a permanency hearingdiegeanother child who had recently
been freed for adoption and a neglect proceedgaydang the mother’s newest child.
The lower court was very familiar with this moth#his child and the circumstances of
the surrender. There was no controversy that ttten had not seen the subject child,
who was now 7 years old, since he was 4 yearsTh@ court can take judicial notice of
all of its prior proceedings and orders. The AliPmorted the dismissal and the court
knew of the disruptive history the mother had aselated to visitation issues.

Matter of Sierra L., 130 AD3d 1184 (3 Dept. 2015)

An Otsego County mother of three surrendered hi&reln with the condition that she
receive a supervised visit each year that DSS wonddide. The surrender occurred in
the summer of 2006. The mother then claimed tt&$ Bsked her not to visit so that the
children could transition into an adoptive placemegtarting in 2009 she claimed that
she then requested her yearly visits, was deniddrem in 2014 she sought to enforce
the visitation by filing a motion. Family Courtmied her motion sua sponte for failure to
state a cause of action. The Third Departmentsedeand remanded the matter for a
hearing. The mother claimed that she believecthigiren had been adopted, but the
record does not reflect if that is in fact truetise appellate court found that there was no
way to determine if the matter should be governeB®A §1055-a(b) or by DRL §112-

b. If the children have been adopted then the ttmloprould have required that the
conditions be included in an order and that theheroshould have received a copy of the
incorporation order. Again, with no record beldlgre is no way to know if the children
were adopted and if at that time, the mother wasiged with the required copy of the
incorporation order. The Third Department ordeted the parties should appear before
the court within 45 days of this decision at whiiche the mother should be provided
with any relevant orders such that she may needrsue her claim that she in entitled to
the visitation.

Matter of Stephen M., 50 Misc3d 1216 (A) (Ulster Gunty Family Court 2016)

The birth parents signed a surrender in Ulster Gosamily Court with a condition that
the child should be adopted by a particular peesahthe surrender also stated that if that
person was unable to adopt, that DSS could findh@n@doptive family. When the
identified person indicated she was unwilling togtd the Family Court ruled that this
was a failure of a material condition and allowee parents to vacate the surrender. The
child is now over the age of 14 and will not coriderbeing adopted and the goal is
changed to return to parent.

Matter of Shaquana Michelle M.L., v Leake & Watts 139 AD3d 513 (1 Dept. 2016)
Bronx County Family Court properly denied a motkeriotion for visitation and contact
with her children who had been adopted. It watonger in the children’s best interests
to continue contact as the mother was irrationadtable and violent. She was hostile to
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the children’s adoptive parents and did not undarsthe significance and finality of the
surrenders she had signed.

Matter of Naquan L.G.,  AD3d___, dec’d 6/1/16 (2 Dept. 2016)

The Second Department affirmed Queens County Fa@aiyt's denial of a motion by a
mother to vacate her judicial surrenders of heldodin. The children had been in kinship
foster care since 2008 based on neglect of theenoth 2010 a termination was filed
and in 2011 the mother executed voluntary surrenofethe children in court with
counsel. Approximately 23 months later, the mothewed by order to show cause to
vacate the surrenders. The Second Departmert tiieSSL 88 383-c(3)(b) and 383-
c(5)(c)describes the procedures needed to tak#i@glsurrender of foster children but
the statute says nothing about remedies if thet clmas not follow the procedures. The
law does state that fraud, duress and coercidmeiinducement or execution of the
surrender can be alleged and that other thanhbaiurrendering parent cannot bring an
action to revoke or annul the surrender. The umsénts the mother signed stated in bold
capital letters that the surrenders were immediatefinal and that she could not cancel
or change the surrender or regain custody. Tiese conditional surrenders that stated
that the mother would be permitted contact “as mlliagreeable by the parties”. There
was an in court voir dire of the mother’s underdtag, mental clarity, satisfaction with
her counsel and her understanding of the antiaipadeption and the visitation
agreement. However in the 2 years since the gignimoblems had occurred with the
agreed upon visitation and the mother then filecet@ke her surrenders claiming that
the court never advised her of the option of suiycounseling. Although it does
appear that the court did not advise her of ofteahsupportive counseling, there is
nothing in the law that allows for a revocatiorac$urrender for this failure.

There was a dissent. The dissent argued thataimd\FCourt’s colloquy was misleading
and fundamentally unfair and that the mother shbalve been allowed to vacate the
surrenders. The dissent found that the court’estants regarding the visitation
agreement led the mother to believe she had “rightsrding visitation when in fact the
visitation was only to be by “mutual agreement’iethin fact meant she would get no
visits if the adoptive parent choose not to graett. The dissent found this manifestly
unfair as it was likely that the mother focusedsdrat the Judge was saying to her and
less on the legal paperwork. Further the disaented that if only fraud, duress or
coercion allowed for a surrender to be vacated there was no remedy for a lower court
that did virtually nothing to ensure that the paamderstood what they were doing.
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