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COURT of APPEALS SPEAKS on CONVICTED SEXUAL OFFENDER in
the HOME —is it NEGLECT?

Matter of Afton C., 17 N.Y.3d 1, ; 950 N.E.2d 101,926 N.Y.S.2d 365 (2011)

The New York Court of Appeals concurred with thep&fpate Division that

Family Court Dutchess County erred in finding thdather has neglected his five
children, all aged under 14, where he had pledygtalRape in the Second Degree
for having had sex with a child under the age o&t8 also had pled to
Patronizing a Prostitute under the age of 17. theuythe mother did not neglect
the children by failing to remove the children frdne home or by failing to

inquire of the father the circumstances of the orahconvictions. The father had
served one year in jail and was now listed as al liwee sex offender. He had
not been ordered to obtain any sexual abuse congseélhe Court of Appeals
ruled that there is no presumption that an untces¢x offender, even where the
victim was a child, residing in the home with higrochildren is neglectful,

without other proof of the current risk to his cinédn. Even the fact that the father
would not discuss the allegations or exhibit insigko his behavior was not
sufficient — nor was his invocation of the Fifth Amdment and his evasive
answers in the Family Court proceeding sufficiefihe Court did comment that
perhaps proof that the father needed treatmeiiadibeen ordered to obtain
treatment and had not, might have establishedrikef risk. Further, they
commented that a neglect finding might be appropmuehere the conviction
stemmed from the sexual abuse of unrelated childfenwere in the care of the
parent. The concurring opinion commented that the joetit may well be proven
in such situations if the facts of the convictiartloe reasons for his designation as
a level three sex offender were more clearly intoedl in the Family Court action.

1 “No doubt there are circumstances in which the Rauderlying a sex offense are sufficient to prove
neglect. Where, for example, sex offenders areictst/ of abusing young relatives or other childiren
their care, their crimes may be evidence enoughdsge Matter of Christopher C. (Joshua C.), 73 &D3
1349, 1351 [3d Dept 2010]; Matter of Shaun X., 2Rd at 772-773). Our conclusion here might also
be different if respondent had refused sex offetrd@tment after being directed to participatd,ioi if
other evidence showed that such treatment was serges$n all cases, however, petitioner must niset i
statutory burden. It failed to do so here”.



POST —Afton Cases:

Matter of Zachary T., 85 AD3d 1663 (¥ Dept. 2011)

The Fourth Department concurred with Genesee Cdtantyily Court that a father
neglected his son by failing to protect him fronmnigesexually abused by an older
brother and a cousin. The child and the oldehenotestified that the father knew
of the sexual abuse but had done nothing to prewveAlso the child was
derivatively neglected due to the father havinquadly abused a nephew when the
families shared a home. The father was a persatiyegsponsible for the nephew
at that time.

Matter of Jayann B., 85 AD3d 911 (% Dept. 2011)

The Second Department reversed Dutchess Countyy&murt’s ruling on a sex
abuse matter. The lower court had dismissed ttiggmewithout a fact finding
hearing, ruling that the petition failed to stateaaise of action but on appeal the
matter was remanded for a fact-finding. The aliega were that the mother’s
live in boyfriend had in 2004 been indicated foxusaly abusing his 8 year old
nephew. The respondent was now living in thishagds home with her child 6
years later. The respondent denied that he hachBgxabused the nephew, in fact
denied that he even knew that there had been @&ated report of this nature
despite evidence that he did in fact know. Furttier respondent acknowledged
that he had never attended any treatment progrageiual abuse. The petition
was in the nature of a derivative allegation aretdéhwere no allegations that he
had directly harmed the subject child of this p&tit The Second Department
ruled that the allegations were sufficient to reguine lower court to hold a fact
finding hearing.

Matter of Anastacia L., 90 AD3d 452 (1 Dept. 2011)

The First Department agreed that a man neglectechiidren as he was a level
three sex offender who had committed past sex séfeagainst children and he
was now with the subject children unsupervised.ré@imad been a
recommendation that he obtain sex offender courgéli a prior neglect
proceeding but he had not done so. The courttisegoint to distinguish this
from theAfton C. ruling.



Matter of Makayla L.P., 92 AD3d 1248 (4 Dept. 2012)

A Steuben County father neglected his child. Tikdr had been convicted of
attempted sodomy on thé& degree when he was 21 years old for sexually agusi
his 12 year old retarded stepsister. He was dat@dra level two sex offender.

He was released from prison 2 years earlier balidh@ot engage in or complete
sex offender treatment although he had been taldhih needed to do so. After his
release from prison he exhibited violent and uniawehavior. He was convicted
of assaulting the child’s mother by biting, pinapiaind threatening to kill her. He
led the police on a high speed chase with the mathiée car. He was driving
over 80 miles an hour with no license as he wasgoeursued by the police. The
courts have had to issue several orders of proteamainst him in favor of the
mother, his own mother and the foster parents. cbuet distinguishedfton C. 17
NY3d 1 (2011) and said that the circumstances@fdther’'s sex offense and his
reckless behavior since were factors that suppdnedinding of neglect. The
Court of Appeals had made it clear that a prionvediion arising from the sex
abuse of a young relative may be sufficient forrieglect finding regarding the
respondent’s own children.

Matter of Hannah U., 97 AD3d 908 (3 Dept. 2012)

The Third Department reversed a neglect findingnf@@inton County Family
Court that had resulted from an Art. 10 petitioatthad been filed by the attorney
for the children at the direction of the lower douDSS had not chosen to file a
petition in the matter and in fact opposed thetipeti After the adjudication, the
respondent father appealed. The father had hadipsues and had been under
DSS supervision at times but DSS had permittedatier to resume custody of
the children. The court then gave the childrettsraey permission to file a new
Art. 10 petition. The petition alleged that thehfat of the 5 year old and 2 year
old neglected them as he was an untreated sexdeffevho had violated his
probation terms. The Appellate Court stated tihatfather’s status as a registered
level 2 sex offender stemming from a 2004 inciddogs not constitute neglect of
his own children per se as the Court of Appealsheds inAfton C. He was not
even in fact an untreated offender as he had ssfttlgscompleted two offender
programs in 2007 and 2008 — more than 2 years d#fics petition was filed.
While the lower court concluded that the father hatimeaningfully benefitted
from the programs, the evidence did not in fact desirate that. The counselor
testified that the father had benefitted from thegpams and there were no
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allegations of any sex related offense since tiggnal offense in 2004. It was
solely the court’s own belief that the counselorthie DSS referred program that
the father had attended were not qualified andhdidrun a meaningful or
successful program. Further, the allegationsttiefather had violated his
probation were not connected to any neglect oraiskeglect to the children.
Three years before the current neglect petitiarg @efore one of the children was
even born, the father had been convicted of ondent of DWAI and one of

DWI. However these allegations were dealt witprilor neglect petition some
three years earlier. There was no evidence thatedethe father’s claim that he
had not drunk any alcohol since 2007. Whileaswrue that the father had
falsified some AA attendance slips for his probatdficer, there was no evidence
presented that this action had created any actuadroinent impairment to the
children. The father had not been under any sigervby DSS for over 2 years
and his probation had ended over a year earlierhadl complied with DSS
supervision in the past and had complied with @lircorders.

Matter of John R. v NYS OCFS 97 AD3d 958 (3 Dept. 2012)

An Albany County indicated CPS report was not exjathupon a fair hearing and
the Third Department concurred that it should rennadlicated. Four years earlier,
the mother had been told by her brother that hesbadally abused her eldest
daughter who was autistic. The mother had noeddhe police but has called the
child’s doctor who told them to work with the schpsychologist. A few weeks
later, the mother reported the situation to boéhgthool and the hotline. The
uncle was arrested and pled guilty to sex abufieeifirst degree and was
sentenced to 2 and a half years in prison andrpltesise supervision. CPS told
the mother that she was not to allow any contavtéxn the children and the
uncle in the future. After the uncle was releasedh prison, the mother did allow
some contact. The children reported that they soms saw their uncle near their
home and greeted him as the mother told them tlezg @allowed to “say hi” if

they saw him at the home or at church. The urtéphoned the home and the
child who had been abused was allowed to answegttbee even though the
caller ID identified the uncle as the caller. Muoeingest child was, on one
occasion, sent to the uncle’s apartment to borré@oh The mother admitted that
she would have acted differently had the abusebeen her brother. Substantial
evidence supports the determination that the amldvere at risk due to the
mother’s failure to exercise a minimum degree oéca



Matter of Lillian SS., 118 AD3d 1079 (3 Dept. 2014)

The Third Department affirmed Ulster County Fan@lyurt’'s determination that a
mother and father had neglected her older boy a@revious relationship and
their mutual daughter. The father had been deterthio be a level Il sex
offender. He had been convicted in 1996 in Nominoina for placing his penis in
the mouth of his two year old daughter. While oolyation for that offense, he
was charged with raping his girlfriends’ 18 montt daughter and ultimately
entered an Alford plea regarding that matter. Ee mever completed the sex
offender treatment that was part of his probatemguirement for the first offense
and had not engaged in any sex offender treatmiean \we was incarcerated for
the second offense. The father consistently dehigiche had abused his daughter
or that his second conviction was for a sexuahaitt a child. The father offered
no evidence that he had completed any counselmggefaial offenders. The
mother testified that she believed her husbandrandd leave the children alone
with him. The court distinguisheffton C., given the father’s convictions for
abusing young children in his care. An expegar offender risk assessment
interviewed the father and concluded that he shoatde allowed to be with the
children unsupervised and that the mother was @ppiropriate supervisor as she
failed to recognize the father’'s conduct as apekicularly to their daughter who
was the same age and sex as the two children herbeidusly sexually abused.

Matter of Hannah U., 110 AD3d 1258 (8 Dept. 2013)

The Third Department reversed a neglect finding @linton County mother who
was alleged to have neglected her children by atiguhe father, a known sex
offender, to reside in the home. Previously thed Department had reversed the
finding against the respondent father basedfbon C grounds. Natter of

Hannah U. 97 AD3d 908 (8 Dept. 2013 Simply being a registered sex offender
and living in a home with children is not suffictdo demonstrate that they
children are being neglected. The court ruledas wWlogical to conclude that the
children were neglected by the mother for letting tather live there when the
court had already ruled that it was not neglecthenfather’s part to live with the
children.



Matter of Cashmere S., 125 AD3d 543 fiDept. 2015)

The First Department reversed a New York Countyilja@ourt dismissal of
neglect regarding a father and mother. The Apelourt found that the parents
did neglect their child based on the father haylagl guilty to Attempted Sodomy
First Degree ten years earlier. The father had beavicted for placing his penis
in both the mouth of his 6 year son and his 9 p&hniece. After he was released
from prison, he was designated a level two sexnoffe. He did attend sex
offender treatment. However, he continued to bayhe did not sexually abused
the children and that he regretted that he hadguéddy. He also claimed to have
only attended the sex offender treatment becauseabeequired to do so by
parole. The Appellate Court found that even thomidnad been ten years, the
prior behavior still warranted a neglect findinga he “failed to demonstrate that
his proclivity for abusing children” had changedhe child’s mother was
neglectful in allowing father to be the child’s etaker and to have unsupervised
access to the child since she knew of the sex séfennvictions and of his level
two designation. The court distinguished the CouAppeals decision inAfton
C. 17NY3d 1(2011) as the children this respondent had previoushsethuvere
related to him.

Matter of Gianna O., 123 AD3d 1168 (8 Dept. 2014)

Otsego County Family Court correctly determined tha respondent neglected
his son and the older two children of his son’sheot While the mother was
pregnant with his son and in the presence of therathildren, the respondent,
who was intoxicated, had a fight in front of theldfen that included the
respondent forcing the pregnant mother to her handsnees to pick up the car
keys that she had thrown. One of the childreengtted to intervene and the
respondent shoved him forcibly. Further the resiemt was a registered level |l
sex offender — which had been the original hot &kegation — based on the
second degree rape of a 15 year old girl. Theoredent adamantly refused to
acknowledge the crime and insisted that he wasgiutlig convicted and did not
need any treatment. While it is correct that atmeated sex offender does not
alone create a presumption of neglect here th@nelgmt's conduct poses a
substantial and imminent risk of harm to the cleitdr



Significant - PRE AFTON C CASES

Matter of Anndrena 13 AD3d 1164 (4 Dept. 2004)

A Cattaraugus County neglect finding was upheldhgyFourth Department. The
respondent neglected his girlfriend’s 15 year @dghter. He has prior
convictions of sexual abuse of children. Thiscthslat risk of sexual abuse
because this respondent is in her home and isetonistructed sexual abuser who
denies his guilt in the prior incidentsiting Kasey C. 1182 AD2d 1117 {4

Dept. 1992)

Matter of Alan FF., 27AD3d 800 (8 Dept. 2006)

The Third Department reversed Saratoga County ka@durt's dismissal of
neglect proceeding against two parents. The lawert had dismissed, on motion,
a petition, which alleged that the father was livin the home with 3 children and
was an untreated sex offender who had sexuallyeabasother child. Without
holding a fact-finding, Family Court had found thhe allegations in the petition
would not demonstrate that the father was a sutistaisk to the children. The
Third Department disagreed. Upon a motion to disirtihe court must consider as
true all the allegations in the petition. Heréhié allegations were true the children
were neglected. The petition alleged that thénefatvas a convicted sex offender
who had admitted in both Family Court and crimioaiirt to having sexual abused
an infant daughter in a prior petition. There emdn a Family Court order in
2001 requiring that all contact with his childrea bupervised. That order had
expired in 2003. In the meantime, he failed amplete any offender program
and his limited intellect and mental health issuegair his ability to benefit from
any program. A 2002 mental health evaluation renended that his contact with
his children be supervised. Now, he denies hasexwally abused the other child.
The mother is fully aware of his prior admissiohs current denial, his lack of
treatment and the recommendation that he have sopervised contact with the
children. She does not prevent unsupervised contaather, the petition alleged
that there was domestic violence in front of thédecbn and that the father threw
one of the children into a couch. If DSS can prithese allegations, these children
are neglected by both of the parents. The courtrdile a comment in a footnote
that the record contained no explanation why th& &d not sought ongoing
orders of supervision of this family after the an@ dispositional order of 2001
had ended in 2003.



Matter of Ahmad H., 46 AD3d 1357 (4 Dept. 2007)

The Fourth Department found a derivative negldpidication was appropriate
regarding two children even though the originatlfitg on which it was based was
from 1989. Although 17 years had passed sinc®tiendaga County father had
been found to have neglected other children irchire, this original finding had
been based on sexual abuse of those children.e Thapo indication that the
father’s “proclivity for sexually abusing childreivas changed. The father is a
convicted sex offender and has never been in ariegd program despite much
advice that he get treatment. He is on probatitin acondition that he have no
contact with children under 18 years of age antketisean order of protection that
he stay away from another child that is in the @iygtof the respondent mother.
This man has a fundamental defect in his undsilstg of parenthood and even
17 years between the Art. 10 petitions is not saaate in time.

Matter of Selena J. 35 AD3d 610 (2 Dept. 2006)

The Second Department upheld Queens County Faroilyt® neglect
adjudication against a mother. The mother allowedusin access to her home
and her children even after a counselor informedhe the younger’s child had
revealed that the cousin had touched her butto€ke. mother choose not to
believe the child. A few months later she learried the cousin had sexually
abused her 14 year old daughter and she still atidwm access to the home. A
reasonable prudent parent would have taken stguetect the children.

Matter of Mary MM 38 AD3d 956 (3 Dept. 2007)

The Third Department affirmed a finding of neglesgarding a Broome County
mother. The mother’s 8 year old daughter had bieewictim of sexual abuse by a
13 year old boy in another state. DSS found aicter sex offender at the family
home on two occasions after specifically advishngmother on the first occasion
that the offender, who was about to begin a prsatence, should not be in the
home. The DSS brought both a sexual abuse pe#tigamst the convicted
offender who appeared to be residing in the hamaeaaneglect petition against
the mother. DSS was unable to prove the sex diiigbe lower court did make a
finding of neglect against the mother. The ThirepBrtment agreed that the
mother was neglectful even though there was nofphab the current paramour
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had abused the child. The mother had a knownrjistoassociating with sex
offenders. The child’s father had been a convisedoffender, she had dated a
man convicted of indecent exposure and she waseatvar this new boyfriend had
plead guilty to sexual abuse in the first degres\mas about to be incarcerated as
a second felony offender. Allowing this man toitn¢he presence of her child is
more than sufficient for find that she neglecteel ¢hild. Further it was
appropriate to place and keep the child in fostee given that the mother “has
used what Family Court charitably termed “extrem@dpr judgment” in
associating with known sex offenders”. Until thether and the child receive
counseling and services, it is in the child’s betdrests to remain in foster care.

Matter of Kayla F., 39 AD3d 983 (3' Dept. 2007)

The Third Department reversed a sex abuse andatégldings against two
parents. An Otsego County father had been placqutaiation due to a criminal
conviction involving photographing girls undressinghe locker room at the high
school where he worked. A condition of his protsativas that he not be
responsible for the care of any child although las wermitted to live at home
with his two children. His 7 year old daughteasan special education and was
diagnosed with anxiety and selective mutism amehg alleged that she told a
school counselor that she had been alone withatleerf and that he had put his
penis between her legs. The child told the cadesvand law enforcement that
she had been alone with her father but did notategey allegations of sexual
abuse. The older brother also alleged that he khatrhis sister had been alone
with the father and that he had been alone witHatieer on at least 2 occasions.
Otsego County Family Court found that the fathet Abused the daughter and
derivately neglected the son and that the motheémleglected both children by
allowing them to be alone with the father. Therd@tbepartment found that the
out of court statement by the child about sexuakatwas not sufficiently
corroborated, There was no medical evidence affanel there was no expert
witness called to interpret any behavior on the pithe child. Given the child’s
problems, there would need to be specific integti@t of any behaviors of the
child. The child did not repeat the allegationghi® caseworker or to law
enforcement - although that in and of itself wontd serve as corroboration as
repetitious out of court statements by the samie elne not enough. The court can
take a strong negative inference from the fathack of testimony but that cannot
be used to corroborate the child’s out of couttiesteent. Since the child’s out of
court statements were not corroborated, abuseaareradjudicated and neither
can the derivative neglect on the son as therenwamderlying abuse for the
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basis. As to the mother, one parent permittingcthiel to have contact with the
other parent in violation of an order of protectroay be, but is not automatically,
neglect. Here there was no order of protectionrandourt had ruled that this
father was a danger to his own children. The grobderms specifically allowed
him to live in the same house as the children. mbéher testified that she had no
reason to not trust him with his own children as Bhad never been aware of any
sexual contact. She did know that he had beenicdeavand what the probation
conditions were but leaving them alone with thiadéaon a few occasions is not
proof that she failed to exercise reasonable care.

Matter of Christian F. 42 AD3d 716 (3¢ Dept. 2007)

The Third Department affirmed Tompkins County Fgn@burt’'s dismissal of
neglect proceedings against a grandmother andayérdnd. The boyfriend was a
convicted sex offender and the grandmother knetietonviction. She had
custody of her young granddaughter. The petitgairest the boyfriend was
appropriately dismissed as he had never beenyagalpbonsible for the child. It
was also appropriate to dismiss the petition ag#mesgrandmother as she kept the
boyfriend away from the child and in fact termirchteer relationship with the
boyfriend. (Note: the child was in the home formiénths before she terminated
the relationship) While exposure of a child to @kn sex offender can constitute
neglect, the grandmother’s testimony that she dicatiow contact between the
boyfriend and the child was believed by the lowaurt.

Matter of Jessica P., 46 AD3d 1142 (BDept. 2007)

A Columbia County mother neglected her three céildsy living with her mother
and her mother’s boyfriend when she had reasoe &ubpicious of the

boyfriend’s potential for sexual abuse. After thether had left the grandmother’s
home, her oldest daughter revealed that the gratigms boyfriend had been
sexually abusing her for a long time. Both themeotand the grandmother were
found to have neglected the children and the mathbrappealed. The mother
knew that another family member had accused th&ibag of raping her when
she was 17 years old. The mother also had begecsath to unwanted sexual
advances by the boyfriend and admitted to beingedda be alone with him.

“Most notably”, on at least two occasions whilaniy in the home with the
boyfriend, the mother asked her daughter if “amgtad” was happening with the
boyfriend. Given these concerns, it was neglecbtdinue to live in the home
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with the boyfriend, to allow him to be alone wittetchild and to allow him to
bathe the child. The mother claimed that the dabart statements of the child
were not corroborated. However, the mother washatged with sexual abuse,
only neglect, and she in fact conceded that thid tlaid been sexually abused.
The mother’s neglect is based on her failure te &iion to protect the child
based on her own fears and suspicions about tHedrmy and therefore
corroboration of the undisputed sexual acts areetptired.

Matter of lan H., 42 AD3d 701 (3% Dept. 2007)

In a case of first impression, the Third Departmrentewed evidentiary issues in a
neglect matter from Tioga County. The father is thatter lived with his wife

and twin sons. The mother operated a day cafeeihome and although the father
was not an employee of the day care, he did dssmattime to time in the care of
the day care children. The father was criminaligrged with sexually touching
two female day care children and DSS then fileddn10 petition alleging that
this behavior resulted in derivative neglect ofduen children. The proof of the
sexual abuse included the taped interview of aar gkl who had attended the day
care until she was about 5 and who disclosed searadtration as well as the out
of court statements of a 3 year old who allegedhog when the father assisted
her in toileting. The out of court statements thatDSS used to establish the
allegations were statements by children who theraselere not the subjects of
the petition. The Third Department found thattéren “child” in FCA 1046

(a)(iv) is not limited by its’ definition to onlyhdldren named in the petition. The
father also argued that the out of court statemeats not adequately
corroborated but the Third Department disagredue dhildren’s statements cross
corroborated each other and the spontaneous citanogs of the out of court
statement of the 7 year old also corroboratedne Tyear old former day care
child saw the TV report of the father being arrdsied was told that he was being
arrested for touching little girls and she spontarsty declared “just like he did to
me” . The respondent also admitted that he hadgdlacs hands in the vaginal area
of the two current day care children under theeguoischecking them for wetness
and this also supported the older child’s staterttaithe had touched his penis to
her vagina while in the bathroom. Lastly, the cegfent failed to take the stand
and this also added corroboration and allowed thet¢o draw a strong negative
inference. The father argued that his requesave lthe 7 year old former day care
child testify in court should not have been deni&te lower court acknowledged
his obligation to balance the rights of the fathgainst the emotional well being of
the child and had all the parties brief the issu# @ncluded that thehild’s age
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and emotional well being indicated that she shooldbe made to testify. The
derivative neglect finding regarding his own twadldten was based in the neglect
of the day care children as it showed his impaliegd| of judgment as to
appropriate parenting and it was perpetuated otipteulvictims when his own
children were in the same home.

Matter of Brian I., 51 AD3d 792 (29 Dept. 2008)

The Second Department affirmed Orange County Fa@uolyrt's adjudication of
neglect against a father and the placement oftibéren in foster care. The father
had been criminally convicted of multiple sexuaimas against other children
which demonstrated an impaired level of parent@djuent as to create a
substantial risk of harm to the children.

Matter of Nassau County DSS v J.P., 21 Misc3d 11@® (Family Court,
Nassau County 2008)

Nassau County Family Court granted a summary judgmiederivative neglect
against a father who had been criminally convidesexually abusing the 14 year
old “best friend” of his own daughter. His threeldren were in the home when
the acts were committed. The court ruled thabiti hold a hearing to determine
if the father was a person legally responsiblehervictim child to determine if a
finding of abuse could be made as to that child.

Matter of Neithan CC., 56 AD3d 1000 (38 Dept. 2008)

The Third Department agreed with Clinton County Fa@ourt that a convicted
sex offender neglected his live in girlfriend’s &ay old child. The respondent had
been convicted in 1998 of a felony due to his regmig subjecting his former
girlfriend’s child to sexual abuse. He is clagsifias a level three sex offender. He
did participate in sex offender treatment whileairoerated. He admitted that he
was instructed not to have unsupervised contatt etitidren and not to drink
alcohol. The respondent has been alone with thesuchild by his own
admission, “numerous times” and he continues tswo® alcohol.
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Matter of Bethanie AA., 55 AD3d 977 (3 Dept. 2008)

A Columbia County stepfather neglected his 17 pédistepdaughter by having
sex with her and by not preventing his father,ahiéd’s step grandfather also
having sex with her. The child had became pregabage 17 and an abuse and
neglect petition was filed. The abuse allegati@s withdrawn when the evidence
indicated that the child was 17 and had “consentedfie sexual contact such that
no penal law had been violated and therefore noaebuse could be proven.
However, the stepfather had lived with the chiltcsi she was 4 years old and had
treated her as a daughter, therefore his admisisadrhe had, albeit consensual,
intercourse with her and may have impregnated dstdutes behavior which is
“grossly inappropriate”. Further he was aware thatown father had been seen in
a sexual situation with the child when she wasd#ry old and he had done
nothing about it. He failed to satisfy his parémsponsibilities to this child and
did not provide her with proper supervision andrdianship. His judgment is
significantly flawed and his behavior also resuiitea substantial risk of harm to
his step son and his own daughter who also liteerhouse and who are therefore
derivately neglected.

Matter of Kirk V., 60 AD3d 4271 (1% Dept. 2009)

New York County Family Court properly dismissedeglect petition ruling that
the aid of the court was not necessary given tteotder brother who had
allegedly sexually abused the younger brother lwdived in or visited the family
home for over four years before the decision waisad. ACS was unable to
articulate what disposition that were seeking asresj) the parents given that the
older brother had long since been out of the home.

Matter of Kole HH., 61 AD3d 1049 (8' Dept. 2009)

A Broome County father was arrested for sexuallysaip the mother’s cousin’s 9
year old daughter who was on occasion in the hotd#imately the criminal
charges were dismissed. The father and mother alleged in Family Court to
have neglected their own two boys. The motherdwa$ented to a neglect order
but the father requested a hearing. The lowerntdound that the 9 year old had
been sexually abused in the home but dismissegdti#on regarding the two sons
as the father had not been a person legally regperier the 9 year old and
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therefore this could not form the basis of a deneafinding regarding the sons.
The abused child testified in court, albeit unswamd her statements were
supported by tapes on her interviews with casewsrikewhich she provided
graphic descriptions of the sexual activity thatevelearly inappropriate for her
age. The Third Department ruled that the proversalof the 9 year old could in
fact provide the legal basis for a derivative famgleven though the father had not
been a person legally for the victimized child.eTather’'s behavior demonstrates
an impaired level of parental judgment to the eixtlkeat his own children are at
risk. He lacks the capacity to care for and pitatéxown children.

Matter of Patricia B., 61 AD3d 861 (29 Dept. 2009)

A Nassau County mother neglected her children easvsls aware that one of her
sons had sexually abused one of her other chilinécontinued to allow him to
live in the home. It was appropriate to grantspdiorder that the abuser child
could have no contact with the other children ekaepherapeutic counseling.

Matter of Christopher C., 73 AD3d 1349 (8' Dept. 2010)

The Saratoga County father of young child had #tyof sexual abuse of
children. He had been convicted of sexual abusgsafiece and served time in
jail and was a level three sex offender. He atBuitied sexually abusing another
niece over the course of a three year period, dnetpengaging in sexual
intercourse. These events occurred when he livéloel home with the nieces.
Further he had sexually abused an unrelated 8ojgdmoy. He had not completed
sex offender treatment. When he fathered this baBy became involved and still
he was unable to complete any sex offender tredtagetine program discharged
him due to his untruthfulness . They recommendtattie have no contact with
any child at all due to his high risk of reoffenginThe Saratoga County Family
Court dismissed the petition. DSS appealed andlivel Department reversed.
The father not only had a lengthy history of seluabusing children but this
history included male and female children, relard unrelated and had gone on
for years. He failed to stay in treatment evethatrisk of having a neglect
petition field regarding his own child. He did raatt as a reasonably prudent
parent to prevent imminent danger to his son.
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Matter of Elizabeth S., 70 AD3d 453 (3 Dept. 2010)

The First Department reversed the New York Coumimify Court’s dismissal of
an abuse and neglect petition on a prima facieanotirhe petition alleged that the
mother should have known of the stepfather’s seahate of her daughter and
should have taken appropriate action to protectltid. In their direct case, ACS
had offered the child’s in court testimony that $iad told her mother twice that
she was being sexually harassed by the stepfalier.child also testified that the
mother knew of and in fact arranged for the stéygiato come to her bedroom at
night, allegedly to “improve” their relationshif.he child testified that the mother
allowed the stepfather to give her “massages” thatlher mother ridiculed her
and called her a liar when she complained to hehenabout the stepfather’s
actions. ACS also provided emails that the moltlaer sent to the child’s
biological father that tended to support the clduat she did in fact know of the
child’s complaints.
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